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ABSTRACT 
The investigation of the concept of criminological philosophy and penology was 

to help stipulate the criteria of the punishment suspension measures in the Criminal Code, 
Section 56 for substantial application. A documentary research and in-depth interview were 
conducted with the judges working for 10 years and above in the Trial Court, the Appeals 
Court, and the Supreme Court.   

The results revealed that the sentence stipulated were be appropriate for the 
offense and the offenders. The suspension was a measure the court could decide to impose on 
some types of offense and for the offenders appropriate to their conditions and their 
individuality in each case. This was to provide opportunity for the offenders to turn to be good 
citizens, without criminal records and to deter short-term imprisonment. Most judges, on the 
contrary, never applied the punishment suspension measures in their judgments, but imposed 
the reprieve. Rationally, most judges reflected on the penalty account and viewed that it was 
adequate that the punishment stipulated needed to follow the penalty account and the laws 
while disregarding other facts such as the defendant’s historical records, gravity, and the 
damages caused by the offense. The judges might also fear that if the penalty account had not 
been followed, they would be blamed by not aligning with the penalty account; it was then 
inferred as a corruption of their judgment. Consequently, the judges had to adhere to the 
penalty account as the principle of judgment in order to protect themselves and ignored to find 
some facts to complement their judgment in the punishment stipulation. There should be the 
standard criteria to enable the judges to impose the punishment suspension measures in their 
judgments through using the concept of criminological philosophy and penology as guides for 
the substantial stipulation.   

 The recommendations from the study were; it was necessary to stipulate the 
criteria of penalty account because each punishment stipulated, the judges had to reflect the 
circumstances as case-by-case. Although some cases had the similar offense however their 
elements might differ among the offenders, the victims, and their causes. However, offenses 
should be stipulated in the rate of the penalty account so that the courts could, in the same 
direction, impose the punishment suspension measures and meet the rule of law. It would be 
useful to the justice administration and society. The knowledge and the concept of penology 
theory should be promoted among the judges who were the practitioners and the direct 
imposers of the punishment over the offenders but they might misunderstand its principles to 
rehabilitate offenders.     
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บทคัดยอ 
การวิจัยคร้ังนี้มีวัตถุประสงคเพื่อศึกษาแนวคิดในการนําปรัชญาอาชญาวิทยาและทัณฑวิทยามาใชเพื่อ

กําหนดหลักเกณฑในการนํามาตรการรอการกําหนดโทษ ตามประมวลกฎหมายอาญา มาตรา ๕๖ มาใชอยางเปนรูปธรรม 
โดยใชวิธีการดําเนินการวิจัยเอกสาร และการสัมภาษณเชิงลึกผูพิพากษาที่รับราชการเปนผูพิพากษามาตั้งแต ๑๐ ป ผู
พิพากษาศาลชั้นตน ผูพิพากษาศาลอุทธรณ และผูพิพากษาศาลฎีกา  

ผลการวิจัยพบวา การกําหนดโทษควรจะตองมีความเหมาะสมกับความผิดและตัวผูกระทําความผิดซ่ึงการ
รอการกําหนดโทษเปนมาตรการหนึ่งที่ศาลสามารถใชดุลพินิจนํามาใชกับการกระทําความผิดบางประเภท และกับตัว
ผูกระทําความผิดไดอยางเหมาะสมกับสภาพการกระทําความผิด และตัวผูกระทําความผิดที่มีลักษณะเฉพาะตัวในแตละคดี 
เพื่อใหโอกาสแกผูกระทําความผิดกลับตนเปนพลเมืองดี ไมมีประวัติการกระทําความผิด และหลีกเลี่ยงโทษจําคุกระยะส้ัน 
แตผูพิพากษาสวนใหญกลับไมเคยนําวิธีรอการกําหนดโทษมาใชในการพิพากษาคดี แตจะใชวิธีการรอการลงโทษ เนื่องจาก
ผูพิพากษาสวนใหญคํานึงถึงบัญชีอัตราโทษที่ไดมีการกําหนดไว โดยเห็นวา การกําหนดโทษใหเปนไปตามบัญชีอัตราโทษ 
และตามกรอบที่กฎหมายกําหนดก็เปนการเพียงพอ ไมจําเปนตองคํานึงถึงขอเท็จจริงอื่นๆ เชน ประวัติภูมิหลังของจําเลย 
ความรายแรงและความเสียหายจากการกระทําความผิด เปนตน และอาจจะมีความเกรงกลัววา หากไมปฏิบัติตามบัญชีอัตรา
โทษอาจเกิดขอครหาวา การไมกําหนดโทษตามแนวทางบัญชีอัตราโทษ สอใหเห็นถึงการทุจริตประพฤติมิชอบในการ
พิพากษาคดี จึงทําใหผูพิพากษายึดบัญชีอัตราโทษเปนหลักในการพิพากษาคดีเพื่อเปนเกราะปองกันตนเองจนทําใหมิได
ขวนขวายคนหาขอเท็จจริงบางประการที่จะมาประกอบการพิพากษาคดีเพื่อกําหนดโทษ จึงควรมีเกณฑมาตรฐานใหผู
พิพากษาสามารถใชดุลพินิจนํามาตรการการรอการกําหนดโทษมาพิพากษาคดี โดยนําแนวคิดปรัชญาอาชญาวิทยาและ
ทัณฑวิทยามาใชเปนแนวทางเพื่อกําหนดหลักเกณฑในการนํามาตรการรอการกําหนดโทษมาใชไดอยางเปนรูปธรรม 

ขอเสนอแนะของการวิจัยคือ กําหนดหลักเกณฑในบัญชีอัตราโทษ เนื่องจากการกําหนดโทษแตละคดี ผู
พิพากษายอมตองพิจารณาจากพฤติการณแหงคดีเปนรายคดีไป เพราะขอเท็จจริงของแตละคดี แมจะเปนการกระทํา
ความผิดลักษณะเดียวกัน แตขอเท็จจริงองคประกอบตาง ๆ ยอมมีความแตกตางกันไป ทั้งตัวผูกระทําความผิด ผูเสียหาย 
มูลเหตุแหงการกระทําความผิด แตถึงอยางไรก็ตามก็ควรมีการกําหนดลักษณะความผิดไวในบัญชีระดับอัตราโทษเพื่อให
ศาลนํามาใชในการนํามาตรการรอการกําหนดโทษมาใชใหเปนแนวทางเดียวกันและเหมาะสมสอดคลองกับหลักนิติธรรม 
ซ่ึงจะเปนประโยชนตอกระบวนการยุติธรรม และสังคมตอไป  และควรสงเสริมเผยแพรความรูแนวคิดทฤษฎีการลงโทษแก
ผูพิพากษาซ่ึงถือวา เปนผูปฏิบัติและเปนผูวางโทษใหแกผูกระทําความผิดโดยตรง แตยังขาดความเขาใจในหลักทฤษฎีการ
ลงโทษที่จะเปนการแกไขฟนฟูแกไขผูกระทําผิด  
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CHAPTER I 

INTRODUCTION 

 

 

1.1 Background and Significance of the Problem 

Humans coexist as communities and it is indispensable to have rules and 

regulations for their coexistence to allow peace and order in societies. Law is a tool to 

help societies peacefully flow. When anyone breaks the law, it is imperative to impose 

punishment in order to prevent, deter and rehabilitate the lawbreakers to learn a lesson 

and to avoid recidivism including securing societies from wrongdoing.  

Today, Thailand has changed the concept of retributive punishment with 

tortures and brutality but such approach never remind the wrongdoers to repent and 

rehabilitate to be the good persons but revengeful against societies shaming them to be 

the condemned individuals before societies. It later entails many social problems. 

Therefore, suspended sentence and deferred sentence under the Criminal Code Article 

56 to be enforced for petty offenses that the judge view undeserved short-tem 

imprisonment because there is no results from their rehabilitation but the defendants 

have to be confined in the prisons amid other prisoners. As such, they might be 

influenced or transferred with negative behaviors rather than being re-citizenization. 

Had the suspended sentence and deferred sentence been implemented, it optimizes the 

wrongdoers to re-citizenize and further coexist with societies. (Siriporn Pariyawuth, 

2014:7). 

Applying the approaches of suspended sentence and deferred sentence 

under the Criminal Code Article 56, that is any wrongdoers deserving imprisonment or 

fined and imprisonment term is not exceed five years even being fined or not or fine 

and it has been found that the person has never been punished before or even punished  

but charged with negligence and petty punishment for not more than six months 

imprisonment, or ever been imprisoned but released for more than five years  and 

committed recidivism. The latest wrongdoing is the negligent offense or petty offense. 

When the court reflects the age, historical records, conducts, intelligence,  subjectivity, 
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behavior, career,  and environments  or terms of wrongdoing or resentence , attempt to 

ease the  ill-effect occurrence, or cause of clemency bit the court  verdicts wrongdoing 

but orders either  suspended sentence and deferred sentence regardless of being 

imprisonment or fine or both. It optimizes rehabilitation within the specific time by the 

court but not more than five years counted on the verdict with any conditioning 

probations or not conditioning.  

Therefore, applying discretion to punishment or suspended sentence or 

deferred sentence is not only relying as above mentioned but also the judges. Some of 

them might be different and relying on the condition, motive, and damages of 

wrongdoing. The rate of punishment in each court might also be different. It brings 

comparison why does the same offense, the defendants meet different punishment or 

in some defendants meet suspended sentence or some of them meet deterred sentence 

or imprisonment as to case by case. The non-standardized discretion might allow 

people involved feel unfairness from different discretion.  It should be inevitable to set 

them similar direction but it will not restrict any powers of the judge yet it 

standardizes discretion in the justice administration, more.  

The judges need to reflect the facts of the case because each one has its 

singularity and using the theoretical principle of punishment to always complement 

the discretion in the imposition for its efficiency and effectiveness in order to prevent 

the rise of crimes.  Significantly, punishments should allow the litigants return to the 

closest previous status but in the past the criminal punishment by practice is imposed 

as in the penalty list of each affiliated court, i.e., imprisonment or fine. The temporal 

imprisonment or suspended sentence will never rehabilitate the wrongdoers but 

disgraced records because after release, it will be difficult for the released to further do 

the honest livelihood. They will be stigmatized as being the imprisoned before or the 

suspended sentence. It is corresponded with Labeling Theory and the objective of the 

sentence is to rehabilitate the wrongdoers. It is similar to specifying the standard 

qualifications of the committee members and the state enterprise employees B.E. 2518 

(1975) Amendment (No. 17) B.E. 2558 (2015).  The qualified employees must never 

be subject to finalized sentence of imprisonment. It is one of the conditions to be 

disqualified as a state enterprise employee and a cause of removal from being an 

employee as being enacted in Article 11 of the Standard of Committee and the State 
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Enterprise Employee Act B.E. 2518 (1975) Amendment (No. 17) B.E. 2558 (2015) 

and Article 9: “the State Enterprise Employee”.   

Besides not having the incompatibility as enacted, yet a state enterprise 

employee must…(5) not have incompatibilities of final judgment of imprisonment 

except the punishment of negligence or petty punishment and having been released for 

five years.  In addition, Article 11 enacts the removal from being the state enterprise 

employee as in Article 9 or Article 10. Therefore, Article 11 enacts, “besides removal 

as being enacted for the state enterprise and the employee will be removed when …(3) 

having incompatibility enacted in Article 9 or Article 10”. As such, the imprisonment 

sentence either real imprisonment or suspended sentence might deserve 

incompatibility of a state enterprise employee and lead to the removal from the office. 

The deterred sentence according to the Criminal Code Article 56 is another 

way that the judge can raise to replace the temporal imprisonment or the suspended 

sentence especially in the case entering the dispute conciliation process or some type 

of the criminal cases and it gives positive effect. Rationally, the wrongdoers are 

uncertain what the court would impose them either grave or light punishment. It 

deserves as a measure both prevention and repression of wrongdoing at the same time. 

The wrongdoers have to restrain recidivism.  

Even though there is the enactment of criteria but the judge can impose the 

deterred sentence as being enacted in the Criminal Code Article 56. However, they are 

just the broad criteria to be imposed with the suspended sentence. There are no distinct 

separation criteria, which lead to the primary problems of practice for the judge to 

decide on what case deserves the deterred sentence. It becomes the problems for 

discretion (Wikrom Worrakarn, 2008).  It might also become the problems of the post 

trial because the tribunal judge might be different and their discretion might be 

different too. In addition, with the reason if any judges impose such criteria for 

judgment, they might be marked for or charged corruption on being the party of 

interest with the wrongdoers even it is just imposing the fair discretion to meet the 

wrongdoings and the wrongdoers. This is because there are no obvious criteria. With 

such reasons, the researcher would study to recognize that the problems of imposing 

sentence and the applications of criminological philosophy and penology in order to 

find the appropriate ways in constructively implementing the measure of deterred 
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sentence and to further achieve the spirit of law. This will help develop the law do 

deterred sentence for more efficiency including being beneficial and standardized to 

decide discretion of the judge in further applying the just laws for people who are 

entering the justice administration. 

 

 

1.2 Research Objectives 

1.2.1. To investigate the principles, concepts and theories of the 

criminological and penological philosophy, the theories of penalty, the objectives of 

penalty in order to complement the discretion of the judge in imposing the measures of 

deterred sentence according to the Criminal Code Article 56.  

1.2.2.  To investigate problems and solutions on the discretion of the 

judge in imposing the measures of deterred sentence 

1.2.3. To investigate how to develop an approach in standardizing the 

deterred sentence to meet the Rule of Law 

 

 

1.3 Definition of the Term 

Deferred Sentence (การรอการกาํหนดโทษ) is in case that the court finalizes the 

defendant is guilty but yet how to impose the punishment. However, the court 

conditions as in the law or reasonably decides the defendant must abide in a condition 

to a period. If the defendant can do, he/she might not receive any punishments. If not, 

the court will immediately sentence the defendant. 

Suspended Sentence (การรอการลงโทษ) is in case that the court finalized the 

defendant is guilty and decides imprisonment but the defendant is yet to be 

imprisoned. The court may add more conditions enacted in the law for the defendant 

to follow. If during the imprisonment suspension, the defendant commits new offense 

or fail to meet the court’s conditions; the court might immediately sentence the 

defendant or impose the suspended sentence to be added to the later offense.  
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1.4 Scope of the Study 

This research is to investigate the criteria of imposing the theoretical 

principles of criminology and penological philosophy, the punishment theories, and 

the punishment objectives to complement with the discretion of the judge in imposing 

the deterred sentence enacted in the Criminal Code Article 56 through in-depth 

interview.  

 

 

1.5 Conceptual Framework 

 

Conceptual Framework I: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 1.1  Conceptual Framework 

 

 

 

 

 

Elements of sentencing 
- Circumstance of the case and the wrongdoing natures, e.g. 
violence, circumstance graveness and damages 
- Historical backgrounds of the defendant, e.g. previous 
wrongdoings 
- Consequences of conciliation, e.g. amelioration, the 
victim’s satisfaction 

The principles of criminological theories and the 
punishment objective 
- Labeling Theory 
- Punishment objective: Rehabilitation 
-Deterrence Theory  

Punishments 
- Main measure by the Criminal Code 
Article 18: Sentences are 1) execution, 
2) imprisonment, 3) detention, 4) fine 
and 5) property forfeiture 
- Other measures, e.g. either suspended 
sentence or deterred sentence by the 
Criminal Code Article 56 
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Conceptual Framework II 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 1.1  Conceptual Framework (cont.) 

 

 

 

 

 

 

 

 How is the investigation of the 
theories of criminological 
philosophy, punishment theories, 
and punishment objectives in the 
measure of deterred sentence 
imposed on the wrongdoer of the 
court?  

How is the investigation of the 
problem in discretion in imposing 
the measure of deterred sentence of 
the court? 

Recommendation and solutions of 
the theories of criminological 
philosophy in the measure of 
deterred sentence imposed on the 
wrongdoer of the court? 

Problem of the study 

Literature Reviews 

Theoretical Concept 

Research Questions 

Research Design 

Instrument 
Preparation 

Analysis and 
Discussion

Data Collection 

Conclusion, Causes and Condition in Sentencing of the Court  

Recommendations and Solutions 

Manuals for the Court to Sentencing with Fairness  
and Non-discrimination  

Recommendations 

Recommendations Recommendations 

Recommendations 
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1.6 The Expected Benefits 

1.6.1. To know the principles, concepts and theories of the criminological 

and penological philosophy, the theories of penalty, the objectives of penalty in order 

to complement the discretion of the judge in imposing the measures of deterred 

sentence according to the Criminal Code Article 56. They will be implemented with 

the offenders in the criminal cases and the civil cases connected to the criminal cases, 

which enter the conciliation process of the court in order to enable the court to further 

implement sentencing with efficiency and effectiveness.  

1.6.2 To enable to implement the development of the deterred sentence 

process to conciliate disputes in the criminal cases in order to meet the Rule of Law 

and in the same direction. 
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CHAPTER II 

CONCEPTS, THEORIES AND LITERATURE REVIEWS  

OF PENALTY 

 

 

The literature reviews of applying the criminological theories to set the 

penalty criteria according to the Criminal Code Article 56. Part 1 presents the concept 

of penalty objectives. Part 2 presents the theoretical concept of criminology on 

deferred sentence: the label theory and the retributive rehabilitation theory. Part 

3presents the criteria of deferred sentence the suspended sentence of various countries 

and Thailand. Part 4 presents the problems of the discretion on deferred sentence. Part 

5 presents the conceptual framework.  

 

 

2.1 The Concept of the Penalty Objectives   

This part is divided into two parts. Part 1 presents the social and legal 

sanctions. Part 2 presents the criminological theories on their penalty objectives. 

Penalties are the sanctions the state imposes on the criminal offenders. 

Formerly, it is the retaliation as a personal retribution.  It is a violent act. Later, when 

there was community administration, the penalty was imposed by the community 

against the ones destroying peace and order of the community. When the community 

was urbanized, the community head owned the administrative power.  The personal 

retributive system was decreased into the penalty was imposed by the chief and 

evolved to the retributive system by the community for its peace and order. If the laws 

are violated it is an offence and subject to penalty (Jitti Tingsapat, 1993:840). 

“Penalty” by the Royal Institute Dictionary is in general wrongdoing, 

consequence of the wrongdoing and must accept ill effect. In the legal meaning, it is a 

measure stipulated by the law to punish the wrongdoers.  

The concept of the punishment determination and the criminal offense 

might be similar or differed by the economic, social and cultural situations in each 
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country. The legal punishment is a measure stipulated in the criminal law enforced 

upon the offenders, and the penalty is the most conventional law enforcement and 

none can replace. The penalty more or less violent depended upon the more or less 

violent offense and the damages against the victim and the state. 

 

2.1.1. General characteristics of penalty 

The meaning of criminal penalty 

By the theoretical opinion of the legal scholars, Prof. H.L.A.Hart, (1982, 

pp. 4-5) of Oxford,   Prof. S.I. Benn, (1961, p. 517) and Prof. A. Flew (1972, pp. 31-

37) explain that the criminal penalty contains five (5) elements, i.e. 

1). The penalty must bring suffering. It means the sentenced must receive 

any suffering either restricting either the physical rights and liberty or physical pain or 

property foregone or others. 

2). Penalty must be imposed on the offender is the lawbreaker will be 

punished and the non-offender must not be sued for punishment. 

3). Penalty must be raised if lawbreaking is done means there must be 

lawbreaking first before punishment. Without lawbreaking, punishment is impossible. 

4). Penalty is a method anyone except the offender applies with offender. 

If ill effect comes from the individual’s act, it is not counted as a criminal penalty as 

here specified. 

5). Penalty must come from the authorized person who can demand ill-

effect means the penalty must be passed through legal process and the authorized 

person only can give the ill-effect. 

Professor Johannes Andenaes (1965, pp. 8-11) explains that criminal 

penalty contains three elements: 

1). The ill-effect penalty is imposed by the state on the offender and the ill 

effect counted as the criminal penalty by this meaning has to be the penalty the state 

imposes on the offender. 

2). A penalty is raised upon lawbreaking if not but receiving ill effect, then 

it is not counted as a criminal penalty as in this meaning.   

3). The ill effect penalty must be retributive to the offender and realizing 

that the ill effect directly but not indirectly received from the state. 
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Professor ALF Ross (1975, p. 36) contends that the criminal penalty is the 

“Social Response” characterized by: 

1). Happening upon lawbreaking 

2). Stipulating and enforced by the authorized person only 

3). Giving ill-effects against the offender 

4). Being the ill-effect and demonstrating the reprimand the offender that 

he/she commits what he/she should not and if the reprimand is otherwise, it is not 

counted as a penalty by this meaning.  

 

The meaning of Criminal Penalty by the Implication of the Criminal Law 

By the criminal law implication, the examination of the criminal penalty 

enacted in Article 2 of the Criminal Code is: 

  

 

 

“Should the legal provision is later enacted, the act is not an 

offense and the actor is free from the offense. Should there be final 

adjudication, it is counted the individual is never sentenced and if 

subjected to penalty, the penalty is ended…” 

 

The implication of Article 2, it is found that a “Criminal Penalty” is 

mentioned that and individual is subject to a criminal penalty when: 

1). Acting as in the moment the law enacts as an offense and specifies 

penalty, and 

2). The penalty imposed, must be enacted in the law.  

By the provision, it is seen that the law explains the criminal penalty 

happens when: 

1). Offense has been made. 

2). Any acts being an offense must be enacted by the law as an offense. 

“Article 2: An individual is subject to the criminal penalty when the 

act by the law when acting is enacted as an offense and specifies 

penalty and the penalization must be enacted in the law. 
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3). An act to be an offense must be enacted in the law as an offense along 

with specifying penalty.  

The Article 18 of Criminal Code enacts the criminal penalty, i.e. 

 

 “Article 18: Penalty for the offender is as below, 

(1) Execution 

(2) Imprisonment 

(3) Detention 

(4) Fine 

(5) Confiscation  

Life execution and life imprisonment are not permitted to be 

enforced with the offenders younger than eighteen years old. 

In case the offender is younger than eighteen years old and 

deserves life execution or life imprisonment; the penalty is changed 

into fifty-year term of imprisonment…” 

 

The Penalty is below characterized: 

1). Penalization by law – it is as a proverb says, “No laws no punishment” 

(Nullumcrimen, nullapoena sine lege). The court exercises it judicial power to specify 

the criminal penalty .and abide with the sentence. It is corresponded with international 

Declaration of Human Right No.10- All completely own equal rights to be fairly and 

openly examined by the court who is independent and free from prejudice in 

adjudicating  the rights and duty of the person and the allegation of committing the 

criminal offense. Therefore, the similar act alike penalty imposed by any organizations 

or any other individuals applying the power of law or any powers but not the judicial 

power; such act is not the criminal penalty. 

2). Penalty must be equally imposed and it is not specifically for any 

individuals. 

3). The penalty is specifically characterized only for the individual 

offender, which is either restricting the physical liberty or fine or confiscation (Jitti 

Tingsabhat, 1993; Thaweekiat Meenakhanit, 1999). 
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2.1.2. Theoretical Objectives of the Penalty 

The penalty principles to handle offenders with fairness and for societies 

and there is difference in each case. Proper penalty deserving the offense must have a 

goal and with different approach. There are many objectives in the penalty. There are 

four major theories from the Criminological Schools and Penological Schools. They 

are 1) Retributive Theory to compensate the offense, 2) Utilitarian Theory to deter and 

incapacitate. 3) Rehabilitative Theory is based on the Positivism School and 4) Social 

Protection theory from the social protection schools.  

2.1.2.1. The Retributive Theory 

 Retribution is the oldest objectives in penalty. Its reason is on 

vengeance of the victim. The needs of an individual to return destroyers damages are 

simple to understand but o allow social retribution is uncertain. In general, social sees 

that its members want retribution and the social could treat such want. Therefore, the 

social intervenes for better peace and order rather than leaving its members to settle 

the matters themselves (Utthis Saenkosuek, 1982, pp.19-20). 

The legitimacy of this theoretical penalty must contain three 

elements, i.e. 

1). The retribution must be for vindication – the rightfulness of 

the penalty is to impose exoneration or vengeance for the victim and satisfying the 

victim. Then the retribution is claimed justification.  

2). The penalty fairness – allowing law to protect common 

happiness demands respects and law abiding. Then the wrongdoers must be subject to 

lawsuit. 

3). The Proportionality of Punishment- the value of penalty 

must deserve equal damages one has committed the wrong doing. However, there are 

exceptions with two conditions; i.e. first, the case of the penalty higher than the 

damages occurred by imposing life imprisonment on the offender of endangering 

society is to secure society more. Second, in the case of the punishment in lower than 

proportion of the wrongdoing and the offender will not have opportunity to re-commit 

any wrongdoing; the wrongdoer would earn reductive punishment or suspended 

punishment under the condition of probation.  In conclusion, the principle of 

considering the proportion of punishment demands examining the situation and the 
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seriousness of the offense, which involve graveness of the damages, action done and 

consequences against society entailed from the wrongdoing.  

The retributive theory is aimed to gain fair penalty for the 

victim and for the society. The punishment imposes is focused on vengeance against 

the wrongdoing. The penalty is characterized as violence and wildness such as, 

whipping, hanging, torturing, and execution. The principle is to what graveness the 

wrongdoing be, the wrongdoer deserve as such. The penalty meets the feeling of 

pubic, the victim and the public demand to see the wrongdoer deserves misery too. 

However, when the public resist the traditional punishment, it is then changed into 

torturing but the amount of the punishment must be proportionate to the capital 

wrongdoing. The punishment must deserve the wrongdoing through compensation or 

retribution such as imprisonment or fine or both and return or repay the property.  

2.1.2.2. Utilitarian Theory 

A punishment for threatening is to mediate wrongdoers to 

learn lessons and fear recidivism and to raise an example for public to witness and 

never imitate or ape the action. The punishment is aimed to end or the reduce crimes 

or to incapacitate malpractice against law. Some disagree that punishment for 

threatening brings more harm than good such as the loss of personality because one 

has to stay with other prisoners even if it is the first time wrongdoing or without intent. 

In addition, punishment for threatening never thinks of rehabilitation and assistance 

after dismissal. 

However, it is not necessary to consider just only punishment 

for threatening; it might reconsider rehabilitation and assistance after dismissal along 

with threatening. It may include other elements such as separate prisoners by 

graveness, and training conducts.  Even if the prisoners are sentenced with graveness 

or prolonged imprisonment, and if they can improve themselves; they could be 

dismissed before their terms. The punishment for threatening could be applied with 

rehabilitation and assistance after dismissal and contradictions are here unfound.  

In conclusion, the utilitarian theory has the objectives to punish 

for incapacitating the recidivism and to prevent others to imitate. In addition, it is also 

aimed at rehabilitation in order to secure societies from crimes and its punishment has 

three aims. First, it is either to permanently or temporally prevent crimes through 
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execution, life imprisonment or imprisonment or detention by the court’s order. 

Second, it is to incapacitate through punishment for lesson learning, fear of recidivism 

and to be the example for other individuals to fear wrongdoing. Third, it is to 

rehabilitate the wrongdoers, i.e. improvement from direct punishment and 

improvements entailed from the punishments (Narong Jaiharn, 1991, p. 26). 

2.1.2.3. Rehabilitative Theory 

It is founded on the wrongdoers are the sick. Rehabilitation 

demands seeking roots of the problems, analyzing the causes, and treating the causes. 

This theory is aiming at preventing the recidivists to commit recidivism and has no 

direct intention to treat others. 

Solutions applied are s below (Utthis Saenkosuek, 1982, p.33). 

1). An avoidance of the wrongdoers meeting what will harm 

their attributes – when the wrongdoers are detained in jail, their status and fame are at 

least deteriorated in the others’ eyes. Its opportunity of rehabilitation is minimum. 

Significantly, the wrongdoers still have opportunities to recover but they have to co-

exist with professional criminals. These criminals will dominate them but remedy 

could be: 

1.1). Release without imprisonment - the law 

allows the court to exercise is discretion of deterred sentence or suspended sentence 

during the defendants awaiting deterred sentence or suspended sentence. The court 

may demand the defendants to be subject to the condition of probation such as to 

report to the officials for inquiries or advices or remarks on behavior or on their 

occupations and so on.   

In the case of applying the suspended sentence and 

deterred sentence, some countries largely stipulate that generally such sentences will 

be imposed except in some wrongdoings, which cannot be suspended or deterred. 

Some countries narrowly stipulate just with some cases of suspension or deterrence.  

1.2). Dismissal after imprisonment is to authorize 

the officers to consider dismissal before the term, if appropriate that their societal life 

would be deteriorating if their imprisonment is prolonged and the dismissal does not 

harm societies. Nevertheless, the provisions exempt some offenses such as intent 
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homicide and revolt. The dismissal before the term might be subject to probation for a 

period after the release.  

1.3). the prisoner classification – the ill effects of 

assembling many types of prisoners might be reduced  if they are separately detained 

by classification or zoning to disconnect contact such as the younger age from the 

older age, the first time offenders from the recidivists.  

2). Improving the sentenced during retention 

2.1). Career training for honest working after 

dismissal and it optimizes for further rehabilitation 

2.2). Educating to increase capacity for honest 

working after dismissal 

 2.3). Morals and religious training to allow 

wrongdoers to repent and not to commit again 

 2.4). Medication – some criminologists comment 

wrongdoing from physical and mental deformation, if the deformity is medicated, it 

could prevent recidivism.  

3). Assistance after dismissal – the new released needs advice 

for living and assistance in career, especially advanced money before working and 

earning. If these assistances fail, and even if with honest working; they might be 

necessary to return to recidivism. 

In conclusion, the rehabilitative theory is aimed to improve 

oneself not to return to recidivism.   

2.1.2.4. Social Protection Theory 

There are major principles, i.e.  

1). Treating offenders must be systematically viewed aiming to 

protect societies from crimes rather than individual punishment. 

2). Just enforcing laws is inadequate to punish wrongdoers. It 

is necessary to study their behavior individually and criminal circumstances for 

complementing consideration (Utthis Saenkosuek, 1982, p.57). 

The Social Protection Theory is aimed to punish for saving 

societies through isolating the wrongdoers from societies in order to incapacitate 

recidivism. The important principle is rehabilitation rather than punishment, saving 
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societies from crimes while punishment is optimizing individual for rehabilitation such 

as applying safety with the wrongdoers and so on.  

 

 

2.2 The Theoretical Concept of Criminology on Deterred Sentence 

It explains the criminal phenomenon rising in the human societies either its 

causes, or pattern or methods or handling criminals through deterred sentence. It is a 

legal to avoid ill effects of short-term imprisonment. This is to allow the wrongdoers 

to return to be good within the court’s order. If they can follow the court’s conditions 

during the deterred sentence period, and never commit any recidivism, the court will 

decline to sentence and treats them as never commit any offenses before, no historical 

records of being sentenced or criminal. It is corresponded with the Labeling Theory 

and the Rehabilitative Theory.  

 

2.2.1 Labeling Theory 

 It is the criminological concept viewing the roots of criminal behavior and 

social reactions against such criminal behavior the criminal whether are there 

influences over the individual criminal behaviors. The theory is influenced by the 

Symbolic Interactionism Theory with the basic principle that an individual will 

construct individual’s identity and self-concept against individuals, things or any 

circumstances specially in the communication system in society (Akers et al., 2004, 

pp. 136-137).  It hen allows Reflected Appraisal Process leading to self-report process, 

which contains three elements, i.e.  

1). How do others appraise themselves? 

2). The individual perceives others have appraised themselves. 

3). How does one appraise oneself?     

With the self-assessment process from the individual communication with 

the people societies, it is the cause of the individual action to raise the consciousness 

or the understanding on being criminals. Finally, the conscience or the understanding 

would entail criminal behaviors.  

The Labeling Theory is founded on the cause of criminal behavior that 

individuals give the meaning or build self-consciousness that ones are criminals and it 
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is caused by labeling and condemning individuals as criminal in societies (Pornchai 

Khanti et., al., 2000, pp. 138-153). Even though criminal behaviors are evil, but what 

are more devilish is, societies attempt criminal to drive deep into common insecurity 

until disabling to be rehabilitated (Purachai Piamsomboon, 1988, p.119). 

The Labeling Theory is criminological perspective but in psychology, it is 

the investigation of human action relationship in societies, human expressions by 

oneself or by coercion under influences dominated or being control by social 

circumstances, and solutions related to behaving of humans in societies (Sopha 

Choophikulchai, 1986, pp.212-218). The wrongdoers are the deviants and to control 

human behavior in society, it is necessary to follow the social norms, which may come 

from internal control through social norms training or external control, which is the 

control of the social mechanism. It is the punishment, which allows individuals to 

realize that they have transgressed the set social norms (Sopha Choophikulchai, 1978, 

pp.43-44). 

The expressions entail different consequences. The desire effect is called 

Reinforcement and the undesired effect is called Punishment. 

Reinforcement is rising after the action affecting more behaviors through 

positive reinforcement. It optimizes more behaviors by giving more desire. On the 

contrary, the negative reinforcement is to eliminate annoyances away to optimize more 

behaving.  

Punishment is to optimize reducing behaving. The positive punishment is 

allowing misery, difficulty and unwanted behaving in order to reduce the behaving. 

On the contrary, the negative punishment is to withdraw impulse a reward upon 

behaving in order to reduce behaving (Methawi Udomdhammanubhap et. al. 2001, 

pp.102-103). 

The deterred sentence upon the wrongdoers is to optimize the deviants to 

improve their desire behavior and to reduce the unwanted behaviors as the same time.  

 

The Concept of Labeling Theory by the Criminologists 

Leading criminologists are: 

Tannenbaum (1938) advocates that the arrested individuals and labeled as 

criminals, it is because they do not have choice except to be the professional criminals 
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specified by the labeling process reacted by the social individuals. The state justice 

administration is a process to create permanent criminal behavior and it display the 

influence of social control over individuals, which drive the individuals to further 

become criminals.  

Lembert (1958) explains the primary deviance and the secondary 

deviance that the former contradicts with the social values and norms. The deviant 

individuals will be punished or resisted from others in the societies. However, the 

mechanism of the social control is aimed to reduce or to control deviances, on the 

other hand, driving individuals become more deviance because individuals realize 

social resistance and control that ones are deviants or imprinted as criminal self-image. 

It allows primary deviance rising so many times. Finally, deviances turn to become the 

secondary deviances and insolvable.  

Therefore, the secondary deviance is the adaptation or resistance of 

individuals against the social reactions upon no choice for alternatives of one’s 

behavior because the social reaction bars the deviant with society. The individual will 

be isolated and the only choice left is just deviance or grouping with individual having 

the same behavior. 

Erikson (1962) proposes that deviance is stipulated for divisions and 

securing the desire sphere of society (Purachai Piamsomboon, 1988, p.120).  When 

society resists the individual deviance, it affects the social members without deviance 

witness the separation of the rightful behaviors and lawbreaking behavior or against 

the social norms. The individual sanctioned by society become the model for the rest 

to realize that improper misconduct or any behaviors should be avoided.  

Kitsuse (1962) proposes that deviance from the interaction process 

specified by human in the society and treating one another as deviance, determining 

any behaviors are deviant is not necessarily using  criteria or laws but focusing on 

reaction against personal feeling and just socio-human behavioral expressions.  

Schrag (1971) collects the nine theoretical propositions of the labeling 

theory: 

1. No evilness within the criminal behaviors  

2. The definition of the criminal behavior is specified by the benefits of the 

powerful persons in society. 
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3. Individuals become criminal through the labeling process. 

4. The justice administration groups the criminal and the non-criminals 

different from the data of the real world. 

5. The arrested criminals are just few but the non-arrested are surplus and 

likely committed offenses not less than the former group. 

6. Being arrested or not, it is depended upon their personality not offense-

based. 

7. Graveness of the punishment is depended upon individual 

characteristics. 

8. The discretion of the justice administration is depended upon the 

stereotyping of the common people against the wrongdoers.  

To react the stereotyping, individuals are isolated from a thing with deeper 

use of the stereotyping to understand what ones never meet before. It is compared to 

the issue of crime where common people view that crimes com from internal feeling 

of oneself. 

9. Whenever, individuals are labeled by society, the person might be 

entrapped with recovering the self-image as a good citizen   (Purachai Piamsomboon, 

1988, p.120-121   

Braithwaith (1989) proposes Reintegrated Shaming Theory (Akers et al., 

2004, pp. 144-147) explaining that an individual criminal behavior might come from 

many external factors. It the social sanctions, it shames the person and allows an 

individual creating self-realization of being a criminal and continue behaving as such 

in the future. Braithwaith calls it the social sanction process and stigmatization, which 

closes down the opportunity for the person to behave according to the social norms. 

 Braithwaith proposes how to handle the wrongdoers in attempting to 

return them to respect the social norms again through forgiveness or to allow the 

person not feeling anymore being stigmatized as a criminal. This process is called the 

“Reintegrative Shaming”.  Braithwaith proposes if any societies select this process to 

be imposed on the wrongdoers, tend to have low statistics on crimes. On the contrary, 

shaming criminals and isolating them from societies, it demands them to assemble to 

continue commit crimes. Braithwaith is uninterested with the cause of their first crime 

but the next crime and proposes that an individual crime will be reduced or increased 
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relying on social control mechanism. Should any society maintains the labeling or 

stigmatization process; individuals will commit more crimes and insolvable. On the 

contrary, if anyone offends and enters pardon process and pleased to welcome the 

persons return to a society or called reintegration shaming; the individuals will repent, 

avoid, or abandon criminal behavior.  

The labeling theorists conclude the criminal behaviors as below: 

1. The Primary Deviance – the labeling theorists unlikely care for causes 

of the firs crime or deviance. The first crime or the first deviance is irregular, 

infrequent and impermanent. Besides, it is not subject to the social sanction either 

formally or informally. All these criminal behaviors or deviances might exist but 

occasionally rise but do not develop into permanent form. 

2. Self-image - the Symbolic Integrationist Theorists believe that 

individual identifies oneself or realizing oneself according to the image identified by 

others. Therefore, the individuals will think or believe what their personality is. It is 

depended upon people in the societies especially the closed persons who define them. 

It demands the individuals to express or personalize as if they are as other people 

identify them. The Labeling Theory explains that the criminal behavior comes from 

the belief of individual convincing that  he/she  is a criminal because it comes from 

people in society define them as a criminal. 

3. Secondary Deviance -   the labeling theorists believe that the cause 

allowing people turn to be the secondary deviance is coming from social control. 

Following this social control can create new experience for the sentenced and that is 

the sense of being the outsiders, the unwanted of the society, and it will be developed 

into the sense of being a criminal. These will lead them into the permanent criminal 

behavior or the secondary deviance.   

4. Alternative Behavior – an individual labeled criminal has opportunity 

to choose his/her own behavior in future. However, the labeling minimizes the choice 

of an individual but drives him/her to group with other similar labeled individuals. 

Considering the proposed principle of the labeling theorists, it can be 

synopsized that individual in general might have criminal behavior sometime, 

irregular and non-aggressive. Should the individual such behave, he/she will be sued 

as the social sanction mechanism especially lawsuit by the justice administration. Such 
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individual will enter the process of criminal self-image or an irregular person and 

being shameful or deteriorated. He/she will not be able to return to the normal life as 

before and driving him/her to be the permanent criminal. It is explicable the model of 

the criminal behavior by the Labeling Theory as the following chart. 

 

 

 

 

 

 

Figure  2.1  explicable the model of the criminal behavior by the Labeling Theory 

 

The Labeling Theory maintains the basic thought of the cause of criminal 

behavior. It comes from an individual processing a criminal self-image, which reflects 

an individual is labeled or condemned by others as a criminal. However, the 

opportunity not provided for an individual to return to be good drives the criminal 

deeper into the danger for society, at large. The deterred sentence is a legal method to 

avoid the ill effect of the short-term imprisonment so that the wrongdoers could have 

chance to return to be good under the period ordered by the court. However, the 

recidivists ever imprisoned before for their intent wrongdoing and not petty offenses 

and the Criminal code Article 56 does not permit the deterred sentence; therefore, the 

theoretical concept of criminology should be applied  in using the measure of deterred 

sentence for the efficiency of the real justice administration for people.   

 

2.2.2. Rehabilitative Theory 

Objectives 

The Rehabilitative Theory emerges upon the rise of sciences and scientific 

investigation called Positivist using empirical method gained from observation and 

experimentation and Lombrozo and Garofalo lead this School. Ferri, an Italian 

criminologist and the leader of the Italian School, comments that the studies of crimes 

and offenses should be applied with the scientific method.  It is empathized to 
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investigate each individual to seek the root of crime and apply the finding to solve the 

problem including improving sentence method appropriate to the offenders.   

1. The Basic Belief of the Rehabilitative Theory 

This theory believes that the rehabilitative punishment on the offenders is 

to allow them to return to be good and to avoid recidivism including the attempt to 

help the offenders return to society with normalcy. It needs them to learn and adequate 

training for spending life such as career training. This includes attempts to shift the 

inferiority within the offender from the punishment.   

George F. Kirchway views that (Giles Playfair and Derrick Singleton, 

1965, pp. 95-96). 

 

“…Punishment cannot incapacitate the weak responsible persons 

because they do not realize the ill effects of the deed and the metal 

disorder person. Rationally, they attempt resistance the social norms 

and unable to incapacitate the intelligent wrongdoers because they 

think, they will not be arrested. It cannot incapacitate the sudden 

offenders because the impulse of offense is beyond rational thought. If 

punishment cannot incapacitate these people and who then can be 

incapacitated? Only the good behavior people and those never violate 

laws are not necessarily be subjected to punishment for 

incapacitation…”  

  

In conclusion, punishment is meant for rehabilitation to return them to 

societies and spend their lives peacefully rather than intimidation.  

  

2. Objectives of Rehabilitative Theory 

It emerges with the scientific advancement emphasizing rational and 

empirical studies, the application of Social Sciences and Empirical Method in the field 

of law to study the root of wrongdoing through analysis and scientific data collection 

rather than rational alone.   

The punishment imposed in the Rehabilitative Theory is aimed at: 
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1) Focusing on understanding the root of wrongdoing emphasizing 

individual offender and circumstances 

2) Seeking ways to correct the wrongdoers rather than punishment  

3) Returning the wrongdoers to societies and living with other peacefullyIt 

is then called the “Rehabilitative Theory” 

In conclusion, the Rehabilitative Theory maintains its real objectives on 

recovering the wrongdoers to become good and avoid recidivism including to attempt 

to return to their societies, spending life with others peacefully.   

3. Reasons supporting the Rehabilitative Theory 

The empiricists of law and criminology find that even though there are 

severe punishments but recidivisms are frequently found. It shows that none fears 

punishment and it cannot incapacitate recidivism. Punishment based on legal principle 

to meet the wrongdoing and deserved retribution by the rehabilitative theory or 

intimidation by the social protection theory alone may not be successful. It is 

necessary to find another approach to deal with the problems: investigating the root of 

wrongdoing and seeking proper solution to the wrong doers in order to rehabilitate 

them rather than intimidate them and others to fear not to commit wrongdoing.     

 

The Punishment Principle by the Rehabilitative Theory 

The Rehabilitative Theory is influenced by the Positivist, which applies 

empirical method to analyze the empirical data in order to prove the belief and 

assumption. It studies the roots of wrongdoing, proper ways of punishment, and 

seeking ways to rehabilitate in order to avoid recidivism. Its concept is different from 

the Retributive Theory and the Social Protection Theory of the Classic School, which 

emphasize rational.  

The Rehabilitation Theory maintains the principles: 

  

“… anything enables to rehabilitate the wrongdoers is the best way 

and must be implemented because each offender meets different 

problem, different habits and they must be treated differently. It 

depends on the best fit the offender…”  

Herbert L. Packer, (1979, p. 54) 
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Herbert L. Packer (1975, p. 54) concludes that any methods can 

rehabilitate the offenders, they should be selected. There are five major principles in 

the rehabilitation   (Utthis Saenkosuek, 1982, p.34). 

1.  Avoiding the offender not to meet self-image destruction  

2. Using other punishment to replace short-term imprisonment 

because as the short-term imprisonment fail the objectives of rehabilitation and the 

short-term imprisonment may lead the sentenced to become permanent criminals since 

they have passed imprisonment and become the jailbirds and may learn criminal 

behavior. Other punishments replaceable to the short-term imprisonment are: 

(1) Detention to replace fines 

(2) Suspended sentence or deterred sentence 

(3) Probation 

3. The punishment deserves individual offense – by the concept of 

Packer that sentencing and considering seriousness of the punishment is depended 

upon necessary duration to rehabilitate the offenders rather than the seriousness of the 

offense. Therefore, the punishment must deserve the individual offenders on how they 

can be rehabilitated.  

4. When the rehabilitees are better, the punishment must stop – if the 

rehabilitees recover, there is no reason to continue their punishment but stop because 

further punishment is useless. The method should be parole.  

5. Punishment must be improved during detention – due to the 

rehabilitative theory conceptualizes that the offenders must return to their societies. It 

needs to find ways to help them to spend life with others in societies, career, works, 

earning for self- fostering and not becoming the burdens to others, which might bring 

hatred. Therefore, during the punishment there should be career training, educating 

necessary matter to be used in their societies after dismissal. They can foster 

themselves and never return recidivism.  
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The offenses deserving punishment by the Rehabilitative Theory  

This theory believes that the punishment exists for rehabilitation not to 

return to recidivism. The considered issue is; what must one use a punishment to 

rehabilitate offenders? 

1. Where the offender has no criminal liability 

Considering the offender himself/herself, if the offender has mental 

disorder or distortion of perception, cannot perceive, and does not understand one’s 

own action and punishment is useless. The rehabilitative methods should be used 

rather than intimidation or for protection.  

2. The case of punishment cannot cure and rehabilitate the offenders but 

worsen 

Offenders of some types or some offenders of petty offenses such as theft 

for sustaining the living without being the congenital thieves are sentenced 

imprisonment; it might pressure to worsen their minds or the learn bad things from the 

prisons. The concept of rehabilitation and rehabilitative punishment are better than 

punishment for intimidation or for prevention.   

Dismissing offenders without imprisonment – the law enacts the court to 

impose discretion of suspended sentence or deterred sentence and during which the 

court might impose conditions of probation such as to report the officer for inquires or 

for advices or for reprimands about behaviors or about their career and so on.   

 The case of imposing suspended sentence or deterred sentence, in some 

countries broadly enact except the offense impossible for suspended sentence or 

deterred sentence. Some countries narrowly enact that only some offenses deserve 

suspended sentence or deterred sentence. 

 

 

2.3  The Criteria of Deterred Sentence or Suspended Sentence 

Due to the deterred sentence is a legal measure the court can impose over 

the offenders. In abroad, the criteria are set to impose the measure of deterred sentence 

including the Criminal Code of Thailand enacted the criteria of enforcing the deterred 

sentence in the Criminal code and under the advice of the Chief Justice for its 

literature reviews, i.e.  
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2.3.1. Legal measures of deterred sentence in various countries  

 

THE UNITED KINGDOM 

Deferment of sentence (Legislation, n.d.). 

(1) The Crown Court or a magistrates’ court may defer passing sentence 

on an offender for the purpose of enabling the court, or any other court to which it falls 

to deal with him, to have regard in dealing with him to— 

(a) His conduct after conviction (including, where appropriate, the making 

by him of reparation for his offence); or 

(b) Any change in his circumstances; but this is subject to subsections (2) 

and (3) below.  

(2) The power conferred by subsection (1) above shall be exercisable only 

if— 

(a) The offender consents; and 

(b) the court is satisfied, having regard to the nature of the offence and the 

character and circumstances of the offender, that it would be in the interests of justice 

to exercise the power. 

(3) Any deferment under this section shall be until such date as may be 

specified by the court, not being more than six months after the date on which the 

deferment is announced by the court; and, subject to section 2(7) below, where the 

passing of sentence has been deferred under this section it shall not be further so 

deferred. 

(4) Notwithstanding any enactment, a court, which under this section 

defers passing sentence on an offender, shall not on the same occasion remand him. 

(5) Where the passing of sentence on an offender has been deferred by a 

court under this section, the court’s power under this section to deal with the offender 

at the end of the period of deferment— 

(a) is power to deal with him, in respect of the offence for which passing 

of sentence has been deferred, in any way in which it could have dealt with him if it 

had not deferred passing sentence; and 
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(b) without prejudice to the generality of paragraph (a) above, in the case 

of a magistrates’ court includes the power conferred by section 3 below to commit him 

to the Crown Court for sentence. 

(6) Nothing in this section or section 2 below shall affect— 

(a) the power of the Crown Court to bind over an offender to come up for 

judgment when called upon; or 

(b) the power of any court to defer passing sentence for any purpose for 

which it may lawfully do so apart from this section. 

2.  Further powers of courts where sentence deferred under section 1. 

(1) A court, which under section 1 above has deferred passing sentence on 

an offender, may deal with him before the end of the period of deferment if during that 

period he is convicted in Great Britain of any offence. 

(2) Subsection (3) below applies where a court has under section 1 above 

deferred passing sentence on an offender in respect of one or more offences and during 

the period of deferment the offender is convicted in England or Wales of any offence 

(“the later offence”). 

(3) Where this subsection applies, then (without prejudice to subsection 

(1) above and whether or not the offender is sentenced for the later offence during the 

period of deferment), the court which passes sentence on him for the later offence may 

also, if this has not already been done, deal with him for the offence or offences for 

which passing of sentence has been deferred, except that— 

(a) The power conferred by this subsection shall not be exercised by a 

magistrates’ court if the court which deferred passing sentence was the Crown Court; 

and 

(b) the Crown Court, in exercising that power in a case in which the court 

which deferred passing sentence was a magistrates’ court, shall not pass any sentence 

which could not have been passed by a magistrates’ court in exercising that power. 

(4) Where— 

(a) a court which under section 1 above has deferred passing sentence on 

an offender proposes to deal with him, whether on the date originally specified by the 

court or by virtue of subsection (1) above before that date, or 
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(b) The offender does not appear on the date so specified; the court may 

issue a summons requiring him to appear before the court, or may issue a warrant for 

his arrest.  

(5) In deferring the passing of sentence under section 1 above a 

magistrates’ court shall be regarded as exercising the power of adjourning the trial 

conferred by section 10(1) of the M1 (1980 c. 43.)Magistrates’ Courts Act 1980, and 

accordingly sections 11(1) and 13(1) to (3A) and (5) of that Act (non-appearance of 

the accused) apply (without prejudice to subsection (4) above) if the offender does not 

appear on the date specified under section 1(3) above. 

(6) Any power of a court under this section to deal with an offender in a 

case where the passing of sentence has been deferred under section 1 above— 

(a) is power to deal with him, in respect of the offence for which passing 

of sentence has been deferred, in any way in which the court which deferred passing 

sentence could have dealt with him; and 

(b) Without prejudice to the generality of paragraph (a) above, in the case 

of a magistrates’ court includes the power conferred by section 3 below to commit him 

to the Crown Court for sentence. 

(7) Where— 

(a) The passing of sentence on an offender in respect of one or more 

offences has been deferred under section 1 above, and 

(b) A magistrates’ court deals with him in respect of the offence or any of 

the offences by committing him to the Crown Court under section 3 below, 

The power of the Crown Court to deal with him includes the same power 

to defer passing sentence on him as if he had just been convicted of the offence or 

offences on indictment before the court. 
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THE UNITED KINGDOM (2) 

Deferred Sentences (The Sentencing Council, n.d.) 

The court is empowered to defer passing sentence for up to six months 

(Powers of Criminal Courts (Sentencing) Act (“PCCSA”) 2000, s.1). The court may 

impose any conditions during the period of deferment that it considers appropriate. 

These could be specific requirements as set out in the provisions for community 

sentences, restorative justice activities (PCCSA 2000, s1ZA) or requirements that are 

drawn more widely. The purpose of deferment is to enable the court to have regard to 

the offender’s conduct after conviction or any change in his or her circumstances, 

including the extent to which the offender has complied with any requirements 

imposed by the court. 

Three conditions must be satisfied before sentence can be deferred: 

1. The offender must consent (and in the case of restorative justice 

activities the other participants must consent, PCCSA 2000, s.1ZA(3)); 

2. The offender must undertake to comply with requirements imposed by 

the court; and 

3. The court must be satisfied that deferment is in the interests of justice. 

- deferred sentences are likely to be relevant predominantly in a small 

group of cases close to either the community or custodial sentence threshold where, 

should the offender be prepared to adapt his behaviour in a way clearly specified by 

the sentencer, the court may be prepared to impose a lesser sentence; 

- Sentencers should impose specific and measurable conditions that do not 

involve a serious restriction on liberty; 

- The court should give a clear indication of the type of sentence it would 

have imposed if it had decided not to defer; 

- The court should also ensure that the offender understands the 

consequences of failure to comply with the court’s wishes during the deferment 

period. 

If the offender fails to comply with any requirement imposed in 

connection with the deferment, or commits another offence, he or she can be brought 

back to court before the end of the deferment period and the court can proceed to 

sentence 
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NORTHERN IRELAND 

Deferred Sentence (EU-probation project, n.d.) 

Name of the judgment or the probation decision 

Deferred sentence 

Classification of this judgment or the probation decision 

Alternative sanction 

Legal basis of this judgment or the probation decision 

Deferred sentence as defined in section 3 of Treatment of Offenders Act 

NI 1968. 

Definition of this judgment or the probation decision 

Deferment of sentences is available to the Crown Court or a magistrate's 

court when determining a sentence. The court may defer passing sentence on an 

offender for allowing them to have regard to their conduct after conviction (including 

where appropriate, the making of reparation for their offence) or to any change in their 

circumstances. 

 

Legal Conditions of this judgment or the probation decision 

The 1968 Act provides for sentences to be deferred for a period of up to 6 

months. The draft Justice (NI) Bill 2010 which will be going through the NI Assembly 

later this year proposes to increase this to 1 year. 

The offender must consent and court satisfied that it would be in the 

interests of justice. 

Court may pass sentence before the expiration of the period of deferment if 

he is convicted in NI of any offence during that period. 

Type of probation measures 

There is no supervision measures set out in statute. 

Combination of sanctions or measures 

Would not be combined with other orders. 

Authority responsible for taking such a decision 

The court makes the decision to defer the sentence. 

Authority responsible for supervising 

Not Applicable 
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There is no probation supervision measures set out in statute. 

Authority responsible in case of infringement 

Police Service of Northern Ireland. 

 

COLORADO: USA (The Law Office of H. Micheal Steinberg, n.d.) 

The Colorado Deferred Judgment And Sentence & The Risk of 

Violation 

The Law in Colorado on The Deferred Judgment And Sentence 

Under Colorado law – CRS § 16-7-403 –  the parties to a criminal case — 

the DA – the Defendant and the Judge – may agree to what can be termed  a 

“temporary plea.”.. or what I call a kind of “slow dismissal” of the case. 

 The judgment or conviction – in a “deferred” judgment (judgment 

means conviction) – is deferred for a period of time and never enters against a 

defendant IF the defendant successfully completes the terms of the agreement for the 

deferred judgment. In most cases – the defendant is placed on a “supervised” deferred 

– that is – they are under the supervision of the probation department as if they were 

under “standard probation.” Sometimes – in less serious cases – the deferred is 

unsupervised. 

If the defendant complies with the conditions of the deferral, – like a civil 

contract – it is enforceable and they are then permitted to withdraw their guilty plea 

and the case is then dismissed. If there is an allegation of a violation of the “contract” 

of the deferred, the defendant is entitled to a hearing, after which the court – if they 

lose the hearing – may enter judgment and then sentence them as if the guilty plea was 

entered without the deferred  – the defendant will not have the protection of the 

deferred and may then receive any sentence authorized by law, including – again – 

probation. 

Under some recent changes to the law (2012) under a deferred judgment, 

CRS § 16-7-403 a six-month extension may be tacked on to the end of the deferred to 

assist with the collection of restitution. 
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[HMS – The following provisions address the length of the deferred 

judgment and sentence.] 

(1)(a) In any case in which the defendant has entered a plea of guilty, the 

court accepting the plea has the power, with the written consent of the defendant and 

his or her attorney of record and the district attorney, to continue the case for the 

purpose of entering judgment and sentence upon the plea of guilty for a period not to 

exceed four years for a felony or two years for a misdemeanor or petty offense or 

traffic offense. The period shall begin to run from the date that the court continues the 

case. 

(b) The period may be extended for an additional time:  

(I) Up to one hundred eighty-two days if the failure to pay restitution is 

the sole condition of supervision which has not been fulfilled, because of inability to 

pay, and the defendant has shown a future ability to pay. During such time, the court 

may place the defendant under the supervision of the probation department; or 

(II) Up to two years if the deferred judgment is for an offense listed in 

section  16-11.7-102(3), C.R.S., good cause is shown, and the district attorney and 

defendant consent to the extension. 

[HMS – It is like a contract – ALL enter into a written stipulation and are 

bound by it.] 

(2) Prior to entry of a plea of guilty to be followed by deferred judgment 

and sentence, the district attorney, in the course of plea discussion as provided in 

sections  16-7-301 and  16-7-302, C.R.S., is authorized to enter into a written 

stipulation, to be signed by the defendant, the defendant’s attorney of record, and 

the district attorney, under which the defendant is obligated to adhere to such 

stipulation.  

[HMS – The same as regular probation “in all respects.” 

The conditions imposed in the stipulation shall be similar in all respects to 

conditions permitted as part of probation. Any person convicted of a crime, the 

underlying factual basis of which included an act of domestic violence, as defined in 

section  18-6-800.3(1), shall stipulate to the conditions specified in section  18-1.3-

204(2) (b). 
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In addition, the stipulation may require the defendant to perform 

community or charitable work service projects or make donations thereto. 

[HMS – If you succeed the plea is withdrawn and he case is dismissed with 

prejudice – can never be filed again.] 

Upon full compliance with such conditions by the defendant, the plea of 

guilty previously entered shall be withdrawn and the charge upon which the judgment 

and sentence of the court was deferred shall be dismissed with prejudice 

[HMS – Mandatory entry of judgment if you violate] 

Such stipulation shall specifically provide that, upon a breach by the 

defendant of any condition regulating the conduct of the defendant, the court shall 

enter judgment and impose sentence upon such guilty plea.  

[HMS – Restitution] 

When, as a condition of the deferred sentence, the court orders the 

defendant to make restitution, evidence of failure to pay the said restitution shall 

constitute prima facie evidence of a violation. 

[HMS – The following sections deal with a breach – or a violation of the 

probation known as a deferred judgment and sentence] 

Whether a breach of condition has occurred shall be determined by the 

court without a jury upon application of the district attorney or a probation officer and 

upon notice of hearing thereon of not less than seven days to the defendant or the 

defendant’s attorney of record. 

Application for entry of judgment and imposition of sentence may be 

made by the district attorney or a probation officer at any time within the term of the 

deferred judgment or within thirty-five days thereafter. The burden of proof at such 

hearing shall be by a preponderance of the evidence, and the procedural safeguards 

required in a revocation of probation hearing shall apply. 

(3) When a defendant signs a stipulation by which it is provided that 

judgment and sentence shall be deferred for a time certain, he or she thereby waives all 

rights to a speedy trial, as provided in section  18-1-405. 

(4) A warrant for the arrest of any defendant for breach of a condition of 

a deferred sentence may be issued by any judge of a court of record upon the report 

of a probation officer, or upon the verified complaint of any person, establishing to 
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the satisfaction of the judge probable cause to believe that a condition of the deferred 

sentence has been violated and that the arrest of the defendant is reasonably necessary. 

The warrant may be executed by any probation officer or by a peace officer authorized 

to execute warrants in the county in which the defendant is found. 

 

OKLAHOMA: USA  

2014 Oklahoma Statutes Title 22. Criminal Procedure § 22-991c. 

Deferred sentence. 

 

UNIVERSAL CITATION: 22 OK Stat § 22-991c (2014)  

A. Upon a verdict or plea of guilty or upon a plea of nolo contendere, but 

before a judgment of guilt, the court may, without entering a judgment of guilt and 

with the consent of the defendant, defer further proceedings upon the specific 

conditions prescribed by the court not to exceed a ten-year period. The court shall first 

consider restitution among the various conditions it may prescribe. The court may also 

consider ordering the defendant to: 

1. Pay court costs; 

2. Pay an assessment in lieu of any fine authorized by law for the offense; 

3. Pay any other assessment or cost authorized by law; 

4. Engage in a term of community service without compensation, 

according to a schedule consistent with the employment and family responsibilities of 

the defendant; 

5. County jail confinement for a period not to exceed ninety (90) days or 

the maximum amount of jail time provided for the offense, if it is less than ninety (90) 

days; 

6. Pay an amount as reimbursement for reasonable attorney fees, to be paid 

into the court fund, if a court-appointed attorney has been provided to defendant; 

7. Be supervised in the community for a period not to exceed two (2) 

years. As a condition of any supervision, the defendant shall be required to pay a 

supervision fee of Forty Dollars ($40.00) per month. The supervision fee shall be 

waived in whole or part by the supervisory agency when the accused is indigent. No 
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person shall be denied supervision based solely on the inability of the person to pay a 

fee; 

8. Pay into the court fund a monthly amount not exceeding Forty Dollars 

($40.00) per month during any period during which the proceedings are deferred when 

the defendant is not to be supervised in the community. The total amount to be paid 

into the court fund shall be established by the court and shall not exceed the amount of 

the maximum fine authorized by law for the offense; 

9. Make other reparations to the community or victim as required and 

deemed appropriate by the court; 

10. Order any conditions which can be imposed for a suspended sentence 

pursuant to paragraph 1 of subsection A of Section 991a of this title; or 

11. Any combination of the above provisions 

However, unless under the supervision of the district attorney, the offender 

shall be required to pay Forty Dollars ($40.00) per month to the district attorney 

during the first two (2) years of probation to compensate the district attorney for the 

costs incurred during the prosecution of the offender and for the additional work of 

verifying the compliance of the offender with the rules and conditions of his or her 

probation. The district attorney may waive any part of this requirement in the best 

interests of justice. The court shall not waive, suspend, defer or dismiss the costs of 

prosecution in its entirety. However, if the court determines that a reduction in the 

fine, costs and costs of prosecution is warranted, the court shall equally apply the same 

percentage reduction to the fine, costs and costs of prosecution owed by the offender. 

B. In addition to any conditions of supervision provided for in subsection 

A of this section, the court shall, in the case of a person before the court for the offense 

of operating or being in control of a motor vehicle while the person was under the 

influence of alcohol, other intoxicating substance, or a combination of alcohol and 

another intoxicating substance, or who is before the court for the offense of operating 

a motor vehicle while the ability of the person to operate such vehicle was impaired 

due to the consumption of alcohol, require the person to participate in an alcohol and 

drug substance abuse evaluation program offered by a facility or qualified practitioner 

certified by the Department of Mental Health and Substance Abuse Services for the 

purpose of evaluating the receptivity to treatment and prognosis of the person. The 
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court shall order the person to reimburse the facility or qualified practitioner for the 

evaluation. The Department of Mental Health and Substance Abuse Services shall 

establish a fee schedule, based upon the ability of a person to pay, provided the fee for 

an evaluation shall not exceed Seventy-five Dollars ($75.00). The evaluation shall be 

conducted at a certified facility, the office of a qualified practitioner or at another 

location as ordered by the court. The facility or qualified practitioner shall, within 

seventy-two (72) hours from the time the person is assessed, submit a written report to 

the court for the purpose of assisting the court in its determination of conditions for 

deferred sentence. No person, agency or facility operating an alcohol and drug 

substance abuse evaluation program certified by the Department of Mental Health and 

Substance Abuse Services shall solicit or refer any person evaluated pursuant to this 

subsection for any treatment program or alcohol and drug substance abuse service in 

which the person, agency or facility has a vested interest; however, this provision shall 

not be construed to prohibit the court from ordering participation in or any person 

from voluntarily utilizing a treatment program or alcohol and drug substance abuse 

service offered by such person, agency or facility. Any evaluation report submitted to 

the court pursuant to this subsection shall be handled in a manner which will keep the 

report confidential from review by the general public. Nothing contained in this 

subsection shall be construed to prohibit the court from ordering judgment and 

sentence in the event the defendant fails or refuses to comply with an order of the 

court to obtain the evaluation required by this subsection. As used in this subsection, 

"qualified practitioner" means a person with at least a bachelor's degree in substance 

abuse treatment, mental health or a related health care field and at least two (2) years 

of experience in providing alcohol abuse treatment, other drug abuse treatment, or 

both alcohol and other drug abuse treatment who is certified each year by the 

Department of Mental Health and Substance Abuse Services to provide these 

assessments. However, any person who does not meet the requirements for a qualified 

practitioner as defined herein, but who has been previously certified by the 

Department of Mental Health and Substance Abuse Services to provide alcohol or 

drug treatment or assessments, shall be considered a qualified practitioner provided all 

education, experience and certification requirements stated herein are met by 
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September 1, 1995. The court may also require the person to participate in one or both 

of the following: 

1. An alcohol and drug substance abuse course, pursuant to Sections 3-452 

and 3-453 of Title 43A of the Oklahoma Statutes; and 

2. A victim impacts panel program, as defined in subsection H of Section 

991a of this title, if such a program is offered in the county where the judgment is 

rendered. The defendant shall be required to pay a fee of not less than Fifteen Dollars 

($15.00) nor more than Sixty Dollars ($60.00) as set by the governing authority of the 

program and approved by the court to the victims impact panel program to offset the 

cost of participation by the defendant, if in the opinion of the court the defendant has 

the ability to pay such fee. 

C. Upon completion of the conditions of the deferred judgment, and upon 

a finding by the court that the conditions have been met and all fines, fees, and 

monetary assessments have been paid as ordered, the defendant shall be discharged 

without a court judgment of guilt, and the court shall order the verdict or plea of guilty 

or plea of nolo contendere to be expunged from the record and the charge shall be 

dismissed with prejudice to any further action. The procedure to expunge the record of 

the defendant shall be as follows: 

1. All references to the name of the defendant shall be deleted from the 

docket sheet; 

2. The public index of the filing of the charge shall be expunged by 

deletion, mark-out or obliteration; 

3. Upon expungement, the court clerk shall keep a separate confidential 

index of case numbers and names of defendants, which have been obliterated pursuant 

to the provisions of this section; 

4. No information concerning the confidential file shall be revealed or 

released, except upon written order of a judge of the district court or upon written 

request by the named defendant to the court clerk for the purpose of updating the 

criminal history record of the defendant with the Oklahoma State Bureau of 

Investigation; and 

5. Defendants qualifying under Section 18 of this title may petition the 

court to have the filing of the indictment and the dismissal expunged from the public 
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index and docket sheet. This section shall not be mutually exclusive of Section 18 of 

this title. 

Records expunged pursuant to this subsection shall be sealed to the public 

but not to law enforcement agencies for law enforcement purposes. Records expunged 

pursuant to this subsection shall be admissible in any subsequent criminal prosecution 

to prove the existence of a prior conviction or prior deferred judgment without the 

necessity of a court order requesting the unsealing of such records. 

D. The provisions of subsection C of this section shall be retroactive. 

E. Upon violation of any condition of the deferred judgment, the court may 

enter a judgment of guilt and proceed as provided in Section 991a of this title or may 

modify any condition imposed. Provided, however, if the deferred judgment is for a 

felony offense, and the defendant commits another felony offense, the defendant shall 

not be allowed bail pending appeal. 

F. The deferred judgment procedure described in this section shall apply 

only to defendants who have not been previously convicted of a felony offense and 

have not received a deferred judgment for a felony offense within the ten (10) years 

previous to the commission of the pending offense. 

Provided, the court may waive this prohibition upon written application of 

the district attorney. Both the application and the waiver shall be made a part of the 

record of the case. 

G. The deferred judgment procedure described in this section shall not 

apply to defendants found guilty or who plead guilty or nolo contendere to a sex 

offense required by law to register pursuant to the Sex Offenders Registration Act. 

H. Defendants who are supervised by the Department of Corrections 

pursuant to this section shall be subject to the intermediate sanction process as 

established in subsection B of Section 991b of this title. 

 

EUROPEAN UNION 

Modernization and Europeanization (Gwen & Fergus, 2015, p. 166) 

In 2009, a new Penal Code was adopted in Romania (Law no. 286/2009). 

To quote from the Explanatory Note, the objectives of the new Penal Code are: 
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- To create a coherent legislative framework that avoids duplications with 

other special laws, 

- To simplify the regulations and promote a more unified practice, 

- To respond to all the Constitutional and international obligations, 

- To transpose in the domestic legislation the legislation adopted at the 

European Union level, 

- To harmonize the Romanian Penal Code with other regulations at the 

EU level to support the mutual recognition. 

Three out of five objectives of the new law are associated with legislation 

and judicial practice at the European level. Regarding the sanctioning system, the 

initiators stated that they aimed at ‘creating a flexible and diversified mechanism to 

allow the application of the most efficient measures’. The mew Swiss Code, the 

Spanish Code and the French Penal Code are mentioned as the main sources of 

inspiration. The new Penal Code incorporates demands coming vertically from the EU 

level, but also horizontally follows models and examples from other jurisdictions. 

 Indeed, although the main punishments are maintained from the old 

Code (life imprisonment, imprisonment and fines), the means of individualized 

implementation are more diverse. Organized on a scale of seriousness, these 

modalities are: 

- Discharge….. 

- Deferred sentence – which can be applied to replace a fine or 2 years of 

imprisonment. During the deferral period, the offender will have to follow all the 

supervisory measures (e.g. to visit the probation service, to accept home visits from 

the probation officer, to announce any change in the domicile or the workplace). 

Attached to these measures, the court may also impose a series of obligations such as: 

to undertake a court or vocational training, to undertake community service between 

30 and 60 days, to undertake rehabilitation programs organized by the probation 

service and so on. 

United States of America : Alaska (Justia – US Law, 2015) 

Title 12 - CODE OF CRIMINAL PROCEDURE 

Chapter 12.55 - SENTENCING AND PROBATION 

Sec. 12.55.085 Suspending imposition of sentence. 
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Universal Citation: AK Stat § 12.55.085 (2015)  

 (a) Except as provided in (f) of this section, if it appears that there are 

circumstances in mitigation of the punishment, or that the ends of justice will be 

served, the court may, in its discretion, suspend the imposition of sentence and may 

direct that the suspension continue for a period of time, not exceeding the maximum 

term of sentence that may be imposed or a period of one year, whichever is greater, 

and upon the terms and conditions that the court determines, and shall place the person 

on probation, under the charge and supervision of the probation officer of the court 

during the suspension. 

 (b) At any time during the probationary term of the person released on 

probation, a probation officer may, without warrant or other process, rearrest the 

person so placed in the officer's care and bring the person before the court, or the court 

may, in its discretion, issue a warrant for the rearrest of the person. The court may 

revoke and terminate the probation if the interests of justice require, and if the court, in 

its judgment, has reason to believe that the person placed upon probation is 

 (1) violating the conditions of probation; 

 (2) engaging in criminal practices; or 

 (3) violating an order of the court to participate in or comply with the 

treatment plan of a rehabilitation program under AS 12.55.015(a)(10). 

 (c) Upon the revocation and termination of the probation, the court may 

pronounce sentence at any time within the maximum probation period authorized by 

this section, subject to the limitation specified in AS 12.55.086 (c). 

 (d) The court may at any time during the period of probation revoke or 

modify its order of suspension of imposition of sentence. It may at any time, when the 

ends of justice will be served, and when the good conduct and reform of the person 

held on probation warrant it, terminate the period of probation and discharge the 

person held. If the court has not revoked the order of probation and pronounced 

sentence, the defendant shall, at the end of the term of probation, be discharged by the 

court. 

 (e) Upon the discharge by the court without imposition of sentence, the 

court may set aside the conviction and issue to the person a certificate to that effect. 

 (f) The court may not suspend the imposition of sentence of a person who 
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(1) is convicted of a violation of AS 11.41.100 - 11.41.220, 11.41.260 - 

11.41.320, 11.41.360 - 11.41.370, 11.41.410 - 11.41.530, AS 11.46.400, AS 11.61.125 

- 11.61.128, or AS 11.66.110 - 11.66.135; 

(2) uses a firearm in the commission of the offense for which the person is 

convicted; or 

(3) is convicted of a violation of AS 11.41.230 - 11.41.250 or a felony and 

the person has one or more prior convictions for a misdemeanor violation of AS 11.41 

or for a felony or for a violation of a law in this or another jurisdiction having similar 

elements to an offense defined as a misdemeanor in AS 11.41 or as a felony in this 

state; for the purposes of this paragraph, a person shall be considered to have a prior 

conviction even if that conviction has been set aside under (e) of this section or under 

the equivalent provision of the laws of another jurisdiction. 

Title 12 - CODE OF CRIMINAL PROCEDURE 

Chapter 12.55 - SENTENCING AND PROBATION 

Sec. 12.55.086 Imprisonment as a condition of suspended imposition of 

sentence. 

Universal Citation: AK Stat § 12.55.086 (2015)  

(a) When the imposition of sentence is suspended under AS 12.55.085, the 

court may require, as a special condition of probation, that the defendant serve a 

definite term of continuous or periodic imprisonment, not to exceed the maximum 

term of imprisonment that could have been imposed. The court may recommend that 

the defendant serve all or part of the term in a correctional restitution center. 

(b) A defendant imprisoned under this section is entitled to a deduction 

from the term of imprisonment for good conduct under AS 33.20.010. Unless 

otherwise specified in the order of suspension of imposition of sentence, a defendant 

imprisoned under this section is eligible for parole if the term of imprisonment 

exceeds one year and is eligible for any work furlough, rehabilitation furlough, or 

similar program available to other state prisoners. 

(c) If probation is revoked and the defendant is sentenced to imprisonment, 

the defendant shall receive credit for time served under this section. Deductions for 

good conduct under AS 33.20.010 do not constitute "time served." 

United States of America : Arkansas (Justia – US Law, 2015) 
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Title 5 - Criminal Offenses 

Subtitle 1 - General Provisions 

Chapter 4 - Disposition of Offenders 

Subchapter 3 - Suspension or Probation 

§ 5-4-301 - Crimes for which suspension or probation prohibited -- 

Criteria for suspension or probation in other cases. 

Universal Citation: AR Code § 5-4-301 (2015)  

(a) (1) A court shall not suspend imposition of sentence as to a term of 

imprisonment or place a defendant on probation for the following offenses: 

(A) Capital murder, § 5-10-101; 

(B) Treason, § 5-51-201; 

(C) A Class Y felony, except to the extent suspension of an additional term 

of imprisonment is permitted in § 5-4-104(c); 

(D) Driving or boating while intoxicated, § 5-65-103; 

(E) Murder in the second degree, § 5-10-103, except to the extent 

suspension of an additional term of imprisonment is permitted in § 5-4-104(c); or 

(F) Engaging in a continuing criminal enterprise, § 5-64-405. 

(2) If it is determined pursuant to § 5-4-502 that a defendant has 

previously been convicted of two (2) or more felonies, the court shall not: 

(A) Suspend imposition of sentence; or 

(B) Place the defendant on probation. 

(b) In making a determination as to suspension or probation, the court shall 

consider whether: 

(1) There is undue risk that during the period of a suspension or probation 

the defendant will commit another offense; 

(2) The defendant is in need of correctional treatment that can be provided 

most effectively by his or her commitment to an institution; 

(3) Suspension or probation will discount the seriousness of the 

defendant's offense; or 

(4) The defendant has the means available or is so gainfully employed that 

restitution or compensation to the victim of the defendant's offense will not cause an 
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unreasonable financial hardship and will be beneficial to the rehabilitation of the 

defendant. 

(c) While not controlling the discretion of the court, the following grounds 

shall be accorded weight in favor of suspension or probation: 

(1) The defendant's conduct neither caused nor threatened serious harm; 

(2) The defendant did not contemplate that his or her conduct would cause 

or threaten serious harm; 

(3) The defendant acted under strong provocation; 

(4) There was a substantial ground tending to excuse or justify the 

defendant's conduct, though failing to establish a defense; 

(5) The victim of the offense induced or facilitated its commission; 

(6) The defendant has compensated or will compensate the victim of the 

offense for the damage or injury that the victim sustained; 

(7) The defendant has no history of prior delinquency or criminal activity 

or has led a law-abiding life for a substantial period of time before the commission of 

the present offense; 

(8) The defendant's conduct was the result of circumstances unlikely to 

recur; 

(9) The character and attitude of the defendant indicate that he or she is 

unlikely to commit another offense; 

(10) The defendant is particularly likely to respond affirmatively to 

suspension or probation; 

(11) The imprisonment of the defendant would entail excessive hardship to 

the defendant or to a dependent of the defendant; 

(12) The defendant is elderly or in poor health; or 

(13) The defendant cooperated with law enforcement authorities in his or 

her own prosecution or in bringing another offender to justice. 

(d) (1) When the court suspends the imposition of sentence on a 

defendant or places him or her on probation, the court shall enter a judgment of 

conviction only if the court sentences the defendant to: 

(A) Pay a fine and suspends imposition of sentence as to imprisonment or 

places the defendant on probation; or 
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(B) A term of imprisonment and suspends imposition of sentence as to an 

additional term of imprisonment. 

(2) The entry of a judgment of conviction does not preclude: 

(A) The modification of the original order suspending the imposition of 

sentence on a defendant or placing a defendant on probation following a revocation 

hearing held pursuant to § 16-93-307; and 

(B) A modification set within the limits of §§ 16-93-309 and 16-93-312. 

Title 5 - Criminal Offenses 

Subtitle 1 - General Provisions 

Chapter 4 - Disposition of Offenders 

Subchapter 3 - Suspension or Probation 

§ 5-4-303 - Conditions of suspension or probation. 

Universal Citation: AR Code § 5-4-303 (2015)  

(a) If a court suspends imposition of sentence on a defendant or places him 

or her on probation, the court shall attach such conditions as are reasonably necessary 

to assist the defendant in leading a law-abiding life. 

(b) The court shall provide as an express condition of every suspension or 

probation that the defendant not commit an offense punishable by imprisonment 

during the period of suspension or probation. 

(c) If the court suspends imposition of sentence on a defendant or places 

him or her on probation, as a condition of its order the court may require that the 

defendant: 

(1) Support his or her dependents and meet his or her family 

responsibilities; 

(2) Undergo available medical or psychiatric treatment and enter and 

remain in a specified institution when required for medical or psychiatric treatment; 

(3) Participate in a community-based rehabilitative program or work-

release program that uses practices proven to reduce recidivism and for which the 

court may impose a reasonable fee or assessment on the defendant to be used in 

support of the community-based rehabilitative program or work-release program; 

(4) Refrain from frequenting an unlawful or designated place or consorting 

with a designated person; 
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(5) Have no firearm in his or her possession; 

(6) Make restitution to an aggrieved party in an amount the defendant can 

afford to pay for the actual loss or damage caused by his or her offense; 

(7) Post a bond, with or without surety, conditioned on the performance of 

a prescribed condition; and 

(8) Satisfy any other condition reasonably related to the rehabilitation of 

the defendant and not unduly restrictive of his or her liberty or incompatible with his 

or her freedom of conscience. 

(d) If the court places a defendant on probation, as a condition of its order 

the court may require that the defendant: 

(1) Report as directed to the court or the probation officer and permit the 

probation officer to visit the defendant at the defendant's place of employment or 

elsewhere; 

(2) Remain within the jurisdiction of the court unless granted permission 

to leave in a written statement by the court or the probation officer; and 

(3) Answer any reasonable inquiry by the court or the probation officer 

and promptly notify the court or probation officer of any change in address or 

employment. 

(e) If the court suspends imposition of sentence on a defendant or places 

him or her on probation, the court shall: 

(1) Require that the defendant either: 

(A) Work consistently in suitable employment for the entire duration of his 

or her suspended sentence or probation or for three (3) years, whichever occurs earlier; 

or 

(B) (i) If the defendant is unemployed, pursue a prescribed secular 

course of study and show continuous progress in improving academic skills and 

education by increasing his or her reading, math, and communication skills to at least 

the ninth grade level regardless of a prior high school or other educational credentials. 

(ii) Under subdivision (e)(1)(B)(i) of this section, a defendant shall also 

meet at least one (1) of the following benchmarks: 

(a) Earn a Career Readiness Certificate; 

(b) Earn a Workforce Alliance for Growth in the Economy certificate; 
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(c) Earn a high school diploma by passing the Department of Career 

Education approved assessment; or 

(d) Enroll in vocational training designed to equip him or her for suitable 

employment. 

(iii) If the defendant is serving a suspended sentence or is on probation at 

the end of the study or training required by subdivision (e)(1)(B)(i) of this section, he 

or she shall work in suitable employment for the remainder of his or her suspended 

sentence or probation or for three (3) years, whichever occurs earlier; and 

(2) Give the defendant a written statement explicitly setting forth the 

conditions under which he or she is being released. 

(f) (1) If the court suspends imposition of sentence on a defendant or 

places him or her on probation conditioned upon his or her making restitution under 

subdivision (c)(6) of this section, the court, by concurrence of the victim, defendant, 

and the prosecuting authority, shall determine the amount to be paid as restitution. 

(2) After considering the assets, financial condition, and occupation of the 

defendant, the court shall further determine: 

(A) Whether restitution shall be total or partial; 

(B) The amounts to be paid if by periodic payments; and 

(C) If a personal service is contemplated, the reasonable value and rate of 

compensation for the personal service rendered to the victim. 

(g) (1) In a case in which counsel has been appointed to represent a 

defendant due to the defendant's indigency and the court suspends imposition of 

sentence or places a defendant on probation at the time of disposition, the court shall 

revisit the issue of the defendant's indigency. 

(2) (A) When appropriate and when the defendant is financially able to do 

so, the court may assess an attorney's fee to be paid by the defendant as part of his or 

her suspension or probation. 

(B) The amount of the assessed attorney's fee shall be commensurate with 

the defendant's ability to pay. 

(C) The assessed attorney's fee shall be paid to the state as a means of 

partial reimbursement for providing appointed counsel. 
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(3) In no event is failure to pay an assessed attorney's fee, standing alone, a 

ground for the revocation of a suspension or probation. 

(4) (A) The assessed attorney's fee under subdivision (g)(2) of this section 

shall be collected by the county or city official, agency, or department designated 

under § 16-13-709 as primarily responsible for the collection of fines assessed in a 

circuit court or district court of this state. 

(B) On or before the tenth day of each month, the county or city official, 

agency, or department described in subdivision (g)(4)(A) of this section shall remit 

any assessed attorney's fee collected to the Arkansas Public Defender Commission on 

a form provided by the commission. 

(C) The commission shall deposit the money collected into a separate 

account within the State Central Services Fund to be known as "Public Defender 

Attorney Fees" to be used solely to defray costs for the commission. 

Title 5 - Criminal Offenses 

Subtitle 1 - General Provisions 

Chapter 4 - Disposition of Offenders 

Subchapter 3 - Suspension or Probation 

§ 5-4-304 - Confinement as condition of suspension or probation. 

Universal Citation: AR Code § 5-4-304 (2015)  

(a) If a court suspends the imposition of sentence on a defendant or places 

him or her on probation, the court may require as an additional condition of its order 

that the defendant serve a period of confinement in the county jail, city jail, or other 

authorized local detention, correctional, or rehabilitative facility at any time or 

consecutive or nonconsecutive intervals within the period of suspension or probation 

as the court shall direct. 

(b) An order that the defendant serve a period of confinement as a 

condition of suspension or probation is not deemed a sentence to a term of 

imprisonment, and a court does not need to enter a judgment of conviction before 

imposing a period of confinement as a condition of suspension or probation. 

(c) (1) (A) The period actually spent in confinement pursuant to this 

section in a county jail, city jail, or other authorized local detention, correctional, or 

rehabilitative facility shall not exceed: 
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(i) One hundred twenty (120) days in the case of a felony; or 

(ii) Thirty (30) days in the case of a misdemeanor. 

(B) In the case of confinement to a facility in the Department of 

Community Correction, the period actually spent in confinement under this section 

shall not exceed three hundred sixty-five (365) days. 

(2) For purposes of this subsection, any part of a twenty-four-hour period 

spent in confinement constitutes a day of confinement. 

Title 5 - Criminal Offenses 

Subtitle 1 - General Provisions 

Chapter 4 - Disposition of Offenders 

Subchapter 3 - Suspension or Probation 

§ 5-4-305 - Effect on appeal. 

Universal Citation: AR Code § 5-4-305 (2015)  

(a) If a court suspends imposition of sentence on a defendant or places him 

or her on probation, the fact that a judgment of conviction is not entered does not 

preclude: 

(1) An appeal on the basis of any error in the adjudication of guilt or any 

error in the entry of the order of the suspension or probation; or 

(2) The imposition of any costs authorized by law. 

(b) An appeal following a suspension or probation may be taken by filing 

notice of appeal in the manner prescribed by law within thirty (30) days after the 

docket entry of the suspension or probation. 

Title 5 - Criminal Offenses 

Subtitle 1 - General Provisions 

Chapter 4 - Disposition of Offenders 

Subchapter 3 - Suspension or Probation 

§ 5-4-306 - Time period generally. 

Universal Citation: AR Code § 5-4-306 (2015)  

 If a court suspends imposition of sentence on a defendant or places him or 

her on probation, the period of suspension or probation shall be for a definite period of 

time not to exceed the maximum jail or prison sentence allowable for the offense 

charged. 
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Title 5 - Criminal Offenses 

Subtitle 1 - General Provisions 

Chapter 4 - Disposition of Offenders 

Subchapter 3 - Suspension or Probation 

§ 5-4-307 - Time period -- Calculation. 

Universal Citation: AR Code § 5-4-307 (2015)  

(a) Except as provided in subsection (c) of this section, a period of 

suspension or probation commences to run on the day it is imposed. 

(b) (1) Whether imposed at the same or a different time, multiple periods 

of suspension or probation run concurrently. 

(2) The period of a suspension or probation also runs concurrently with 

any federal or state term of imprisonment or parole to which a defendant is or becomes 

subject to during the period of the suspension or probation. 

(c) If a court sentences a defendant to a term of imprisonment and 

suspends imposition of sentence as to an additional term of imprisonment, the period 

of the suspension commences to run on the day the defendant is lawfully set at liberty 

from the imprisonment. 

United States of America : District of Columbia (Justia – US Law, 2015) 

Division II - Judiciary and Judicial Procedure.Title 16 - Particular Actions, 

Proceedings and Matters.Chapter 7 - Criminal Proceedings in the Superior Court.§ 16-

710. Suspension of imposition or execution of sentence. 

Universal Citation: DC Code § 16-710 (2015)  

(a) Except as provided in subsection (b), in criminal cases in the Superior 

Court of the District of Columbia, the court may, upon conviction, suspend the 

imposition of sentence or impose sentence and suspend the execution thereof, or 

impose sentence and suspend the execution of a portion thereof, for such time and 

upon such terms as it deems best, if it appears to the satisfaction of the court that the 

ends of justice and the best interest of the public and of the defendant would be served 

thereby. In each case of the imposition of sentence and the suspension of the execution 

thereof, or the imposition of sentence and the suspension of the execution of a portion 

thereof, the court may place the defendant on probation under the control and 

supervision of a probation officer. The probationer shall be provided by the clerk of 
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the court with a written statement of the terms and conditions of his probation at the 

time when he is placed thereon. He shall observe the rules prescribed for his conduct 

by the court and report to the probation officer as directed. A person may not be put on 

probation without his consent. 

(b) The period of probation referred to in subsection (a), together with any 

extension thereof, shall not exceed 5 years. 

(b-1) The court may order as a condition of probation for any defendant 

convicted of a felony that the defendant remain in custody or in a community 

correctional center during nights, weekends, or other intervals totaling not more than 

one year during the term of probation. 

 (c) Nothing in this section shall be deemed to supersede the provisions 

of section 22-1804a. 

United States of America : South Dakota (Justia – US Law, 2015) 

Title 24 - PENAL INSTITUTIONS, PROBATION AND PAROLE 

Chapter 15A - Adult Prison Parole System 

§ 24-15A-16.1 Suspended imposition of sentence--Effect on parole 

eligibility. 

Universal Citation: SD Codified L § 24-15A-16.1 (2015)  

24-15A-16.1. Suspended imposition of sentence--Effect on parole 

eligibility. 

If a person receives a suspended imposition of sentence for an offense 

committed on or after July 1, 2008, and that offense constitutes a felony under the 

laws of the state, any other state, or the United States at the time of the suspension of 

imposition, that offense, whether or not discharge and dismissal have occurred, shall 

be considered a prior felony conviction for purposes of establishment of an initial 

parole date pursuant to this chapter. The date of the first order suspending the 

imposition of sentence, whether or not discharge and dismissal have occurred, shall be 

the date of conviction for purposes of establishment of the number of felony 

convictions needed to calculate an initial parole date pursuant to this chapter. 

Source: SL 2008, ch 119, § 1; SL 2010, ch 134, § 2. 

United States of America : Virginia (Justia – US Law, 2015) 
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Title 19.2 - Criminal Procedure 

§ 19.2-306. Revocation of suspension of sentence and probation 

Universal Citation: VA Code § 19.2-306 (2015)  

A. In any case in which the court has suspended the execution or 

imposition of sentence, the court may revoke the suspension of sentence for any cause 

the court deems sufficient that occurred at any time within the probation period, or 

within the period of suspension fixed by the court. If neither a probation period nor a 

period of suspension was fixed by the court, then the court may revoke the suspension 

for any cause the court deems sufficient that occurred within the maximum period for 

which the defendant might originally have been sentenced to be imprisoned. 

B. The court may not conduct a hearing to revoke the suspension of 

sentence unless the court, within one year after the expiration of the period of 

probation or the period of suspension, issues process to notify the accused or to 

compel his appearance before the court. If neither a probation period nor a period of 

suspension was fixed by the court, then the court shall issue process within one year 

after the expiration of the maximum period for which the defendant might originally 

have been sentenced to be incarcerated. Such notice and service of process may be 

waived by the defendant, in which case the court may proceed to determine whether 

the defendant has violated the conditions of suspension. 

C. If the court, after hearing, finds good cause to believe that the defendant 

has violated the terms of suspension, then: (i) if the court originally suspended the 

imposition of sentence, the court shall revoke the suspension, and the court may 

pronounce whatever sentence might have been originally imposed or (ii) if the court 

originally suspended the execution of the sentence, the court shall revoke the 

suspension and the original sentence shall be in full force and effect. The court may 

again suspend all or any part of this sentence and may place the defendant upon terms 

and conditions or probation. 

D. If any court has, after hearing, found no cause to impose a sentence that 

might have been originally imposed, or to revoke a suspended sentence or probation, 

then any further hearing to impose a sentence or revoke a suspended sentence or 

probation, based solely on the alleged violation for which the hearing was held, shall 

be barred. 
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E. Nothing contained herein shall be construed to deprive any person of 

his right to appeal in the manner provided by law to the circuit court having criminal 

jurisdiction from a judgment or order revoking any suspended sentence. 

Code 1950, § 53-275; 1958, c. 468; 1970, c. 275; 1975, c. 495; 1978, c. 

687; 2002, c. 628. 

 

2.3.2 The legal measure of suspended sentence in various countries 

GERMANY 

Germany is a leading country of civil law any by its law the suspended 

sentence (StrafaussetzungzurBewaehrung) is enacted in the Criminal Code Article 56 

(Surasiddhi Saengwirotjanaphat, 2006, pp. 13-20) with the following essence.  

1. In the case, the court sentences of imprisonment for not 

more than a year assuming that the sentenced would be conscious about the impact of 

the judgment and that in the future there will be no offending.  Even though there is no 

enforcement of the sentence in this case upon suspended sentence, the court must 

consider this matter of the sentenced such as personality, previous life, fact about the 

offense, post offense, life condition and the expectation of the suspended sentence 

over the convict.  

2. Under the condition (1), the court can suspend the sentence 

for not more than 2-year imprisonment. If considering all the offense and personality 

of the convict, it is found that there is special fact for the case in imposing the 

discretion of suspended sentence.  It is necessary to consider the convict attempting to 

return what have been damages to normalcy. 

3.  In the case the courts sentences on imprisonment for more 

than six months, and cannot suspend the sentence; if it is necessary to protect the rule 

of law. 

4. The suspended sentence for some parts is impossible but 

non-prohibited if the suspended sentence is imposed to some part from deduction of 

the imprisonment days during waiting for the trial or ever been restricted on liberty by 

other cases.  

The suspended sentence is not counted as the criminal punishment and the 

safety method but just a restriction of the punishment enforcement and the 
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imprisonment must be postponed and could be suspended for a year according to 

Article 56 (1) and two years according to Article 56 (2) by considering the level of 

punishment will be imposed on the defendant.  

The suspended sentence for some part is impossible according Article 56 

(4) but deducting the days ever imprisoned according to Article 51 is possible except 

the sentence will be nullified for the deduction (BGHSt31, 25).  

The condition of the suspended sentence according Article 56 (1) is the 

positive assumption for the offender (die guenstigeTaeterprognose),which might 

depend upon the expectation that in future the offender would respect the criminal law 

and avoid recidivism.  It is not restricted within during the suspended sentence. 

However, the opportunity of avoidance recidivism is inadequate but the behavioral 

shift too. Nevertheless, it is not necessary to include shift of thought but there must be 

evident facts the offender has changed his/her behavior (NJW 1995, 340, 341).  

Expecting that the convict will not commit recidivism has not been 

conditioned to certainly guarantee, the offender will not return to recidivism but it is 

possibly found on the fact and it is adequate (BGHSt7, 6; NStZ 1988, 451; StV 1991, 

514; Bay StV 1992, 15).   By fact, in such the case it is beneficial of “In dubio pro 

reo” without any limits (beiDallinger MDR 1973, 900; Bay StV 1994, 186) in 

imposing the court’s discretion by the majority consensus. If considering the statement 

and the intent of the law; court has to positively accept that it is so possible the 

offender will not return to recidivism in future. Any suspicions harming the offender 

will not be raise for ruling. 

The assumption about the offender needs consideration of estimating all 

facts of each individual in order to point out their future acts without restricting raised 

as examples in Article 56 (1) only (Duesseldorf JR 1988, 72). 

What have been passed into the life of the convict regardless the method of 

training and fostering in the past and offenses unnecessarily being the final ruling or 

not; the offense can be proved in general that the convict has committed offense 

during the suspended sentence. It is then assumed negatively to the convict 

(Saarbruecken NJW 1977, 2215; Koblenz BA 1989, 53) except there are special facts 

to negate the negative indicators such as the shift of the basic thought of the 
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convict(Bay StV 1992, 15; BraunschwagStV 1992, 588), the fact of the case such as 

motive and the expectations of the convict. 

The post offense is referred to the thought of the convict and the offense 

such as hiding the rest of the property (Karlsruhe MDR 1978, 71) including the 

attempt to compensate the damages and return the victim in his/her normalcy. In 

addition, the decline to have testimony at hearing by using the rights of silencing or 

the post-offense to allow oneself saved from sentence, cannot be complement for the 

negative ruling for the convict (StV 1988, 61; 1993, 531). 

Life spending (Lebensverhaeltnissen) in particular, by predicting how in 

the future the convict will spend one’s life; it is not counted different regardless it will 

be from his/her thought or from imposing the measure of suspended sentence.   

The discretion to examine the assumption about the convict is the duty of 

the Judges in the Court of First Instance where the Supreme Court can restrictedly 

check their discretion (bei Holtz MDR 1978, 279; DuesseldorfNStZ-RR 1996, 260). 

As of Article 56(3), it is the cause to decline the suspended sentence ruled 

during the period of judgment (NJW1956, 919). To enforce the provisions of Article 

56 (3), it is when existing conditions enacted in Article 56 (1) or enacted in Article 56 

(2) are complete (StV 1991, 19; Koeln NZV 1993, 357). 

The restriction of Article 56 (3) has to be the sentence of less than six 

months. This is to incapacitate the short-term imprisonment (BT-Dr V/4094 S.11). 

 To protect the rule of law, in the case of the fact  displaying the 

necessity of enforcing the criminal punishment; it requires explanation too in the 

verdict(NStZ 1989, 527 Nr.4, 5 และ 1991, 581; Duesseldorf JR 1994, 39). 

The suspended sentence might be impossible if there is a verdict without 

enforcement. It loses the sense of respecting law among the public. In general, if the 

suspended sentence is impossible , it is the exemption counted as a cause of legitimacy 

when there are special causes found in a case only (BGHSt 22, 192; 24, 40, 46). 

Some offenses requires enforced punishment because it is necessary to 

protect the rule of law adherent to the verdict such as some cases of sexual abuses 

(BGHSt 6, 298), economic scandals (JZ 1975, 183, 185; GA 1979, 59) and so on.  

Even though they are the first-time offense, they might not receive suspended 

sentence. 
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Article 56 (2) broadens the suspended sentence unto imprisonment of not 

more than two-year term, if the special facts of the case exist. Silencing of the 

defendant at the hearing is counted inadequate to decline the existence of the special 

facts of the case (StV 1993, 521) because they are the hearing in general of the offense 

and the singularity of the offender. The special facts of the case demands relationship 

with the offense or the offender (Koblenz wistra 1988, 238) and they are diverse such 

as matters happened before the offense (StV 1983, 18), offense by being hooked by 

the police (Koblenz MDR 1991, 787) and the post-offense (StV 1983, 281). That is the 

attempt to compensate damages and testifying fact before the officers according to 

Article 31 of Narcotic Law.  

In the ruling on the special facts of the case, the verdict sets the direction 

that it is the duty of the judge in the Court of first Instance and can be inspected within 

the limited areas. The court has to provide more reasons, if an offense deserves the 

suspended sentence near to the sentence of imprisonment for almost two-year term 

(NSTZ 1987, 21; Hamm NZV 1993, 317). 

The judge has the duty to check the conditions of suspended sentence 

whether they are complete or not. If they are, and with the case of Article 56(1); the 

court must rule suspended sentence (obligatorisch) (BGHSt 24, 40, 43). On the 

contrary, in Article 56(2), there is no demand for the court to order suspended sentence 

but the court must exercise its discretion by duty (pflichtmaessigemErmessen). The 

exercise of discretion can be inspected by the Supreme Court only in restricted areas 

only(StV 1984, 174; NStZ 84, 360; DuesseldorfNStZ 1988, 325) (Lackner/Kuehl, 

1997 Robbers, 1998 : 167-168). 

 

JAPAN 

Japan enforces civil law and the court’s discretion is imposed on 

suspended sentence demands consideration from the provisions of the Criminal Code 

Section 4 on Suspension of Execution of Sentence in Article 25 and Article 25-2 with 

following conditions. 
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1. The condition for the person holding rights of suspended sentence  

1). In the case of offense, the court sentence imprisonment for 

not more than 3-year term (regardless during imprisonment, there were heavy or not 

heavy works) or fine of not more than 200,000 Yens (Article 25 Paragraph 1). 

2). Never be imprisoned before  (either heavy or not heavy 

works or other heavier works)  and if ever being imprisoned before  and it has been for 

more than 5 years counted on the final date of the sentence or the date of termination 

(Article 25 Paragraph 1). 

3). In the cases of the person awaiting the suspended sentence 

for the previous case and commits new offense during the period of suspended 

sentence; the culprit will deserve a suspended sentence upon the new offense is verdict 

for not more than one-year term of imprisonment (either heavy or not heavy works). 

There is no reason for mercy (Article 25 Paragraph 2 Section 1). 

4). There must be reasonable cause to allow the court exercise 

discretion to each case deserving the suspended sentence or not. 

The provisions permit to be the court’s discretion to order suspended 

sentence if the case serves the conditions. However, there is exemption of imperative 

prohibition for the court to order suspended sentence under Article 25 Paragraph 2 

Last Section. It enacts, “It is prohibited to impose the provisions in the previous 

Paragraph with the person under surveillance as enacted in Paragraph 1 of Article 25-2 

and commit new offense during the surveillance period.” Meaning, if the person is 

under the suspended sentence and under probation during the suspended sentence but 

commit new offense; the law prohibits the court to order suspended sentence. The 

person has no rights to be under probation anymore. Article 25 Paragraph 2 the Last 

Section is severe because the order of suspended sentence under probation is likely the 

stronger verdict than only suspended sentence. Therefore, the consequence is the court 

likely orders suspended sentence with probation with defendants of capital cases only. 

The court is also uncertain whether the probation is truly appropriate with the 

defendant. For example,  a Yakuza member  has been under probation and 

rehabilitated while some are under probation of r advice and correction from the 

probation officer; but the court declines order probation under the reason that it is to 

optimize the defendant for suspended sentence.   
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2. Duration of suspended sentence 

Article 25 Paragraph 1 enacts that it must not be less than a year and more 

than five years counted on the final verdict. Meaning, if there is no appeal within 

fourteen days under the Criminal Procedural Code Article373; the verdict will be 

finalized upon covering the fourteen days and the suspended sentence will be 

immediately effective.   

3. Court’s discretion on ordering suspended sentence  

1) The case, the court can order suspended sentence, if it were an 

imprisonment, it must not be more than 3-year term. This is to optimize the court to 

exercise discretion on suspended sentence at large because most offenses in the 

Criminal Code or other laws enacting the criminal liability and wide and unserious 

punishment rate. For example, a case of murder by the Criminal Code Article 1999 

demands execution or life imprisonment. Therefore, in the case of offense with 

imprisonment of heavy working or not more than 3-year term and the court sentences 

a 3-year term imprisonment; the defendant can enter the condition of suspended 

sentence. The examples of the punishment rate in other kind of offenses, they are such 

as assault to death by the Criminal code Article 205 Paragraph 1 is subject to heavy-

work imprisonment for not less than 2-year term. The rape under the Criminal Code 

Article 177 is subject to heavy-work imprisonment for not less than 2-year term. 

Consequently, the offenders are mostly subject to suspended sentence. For 

example, in 1979, there were 80,055 convicts of the Court of First Instance and 46, 

000 convicts or 57.5% were subject to suspended sentence, which was very high rate. 

Rationally, during WWII in 1942, the rate of suspended sentence was just 19.3 %. 

Later in 1960,  it was increased to 45.4% and gradually increased to 57.5% in 1979 as 

mentioned.  

The deterred sentence is not enforced with the criminal offenders because 

under the Criminal Code, Section 4, it enacts only the suspended sentence.  

 

Rationalization in the judgment in Japan 

Japan enforces the system of civil law where the judges have to rule and 

adjudicate. The judgment will be decisive that the defendant has commit offense or 
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not. If the defendant offends, the punishment will be imposed with various reasons as 

following.   

A)  General Adjudication of the Japanese Court 

In the case the proceedings moves towards finalization, and ends with 

adjudication, which is divided into two adjudications. 

1).  Adjudication prior to final adjudication 

The final adjudication is complementing with decisive ruling both contents 

and proceedings given the broad legal effects. On the contrary, the prior final 

adjudication is raised during the proceedings and likely finalized about the 

proceedings rather than other matters.  

2). Formulated adjudication and it is divided in to 3 forms, i.e.  

Judgment (Urteil)  

The judgment is the court adjudication and normally it comes from the oral 

proceeding – the trail must be in oral testimony among the litigation parties. Only the 

judges on thrones through majority votes must finalize the judgment. If the votes were 

even, then the benefit is given to the defendant. Preparing judgment must be 

confidential but after reading it, every opinion of the judges will be published. The 

judgment must be worked out by the judges only and not by the deputy judges. The 

court reads out the judgment and publicly. 

Verdict (Beschluss) 

It is also a court adjudication but unnecessary alike the oral proceeding as 

in the judgment. 

Warrant (Verfugung) 

It is a judge adjudication unnecessary based on oral proceeding. To 

prepare verdict or warrant relies on the work of the court or the judge which affect an 

appeal.  

B)  Nature of Judgment  

Normally, the judgment is prepared by the court in public and read by the 

judges on throne. However, the criminal judgment can be read when the judgment has 

already prepared  (Article 35)  because the criminal case demands  reading reasons in 

the judgment too.  

The written judgment of hanketsu-sho contains three parts, i.e. 
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1. The Shubun is the introduction containing verdicts such as “the 

defendant is sentenced to heavy-work detention for five years” etc. 

2. The legal part and facts where the judgment is founded are descriptive 

about allegations and facts, and the finalized facts. 

3.  The Riyu is the final part used as the verdict and the court has to 

disclose that all facts have been explained along with the laws proposed by the 

litigation parties and how facts have been selected to finalize the judgment. 

C. Reason-companied Judgment  

The provisions of the Criminal Procedural Code of Japan Article 44 (1) 

enacts a decision shall be companied by the reason thereof. 

 Article 335 enacts, “In the case judging the defendant is guilty; there 

must be reasons of facts where the defendant is wrong, details of evidences and the 

adaptation of law. Moreover, if there were facts in wrongdoing or other reasons for 

increase of punishment or reduction of punishment or alleviation of punishment; the 

adjudication must be companied by reasons too.” 

The court adjudication companied by reasons is specially characterized for 

the modern adjudication wherewith all the judgments of guilt need reasoning too.  

When the formal adjudication enters the substantial adjudication in order 

to decide guilt or innocence; the adjudication of guilt must contain, i.e.  

1) Facts constituting the crime 

2) The rational process of fact-finding – it is the inventory of the evidence 

and any evidence s to support the adjudication based on free evaluation of evidence 

handle with rationalization of experience and rational.  

3) Law adjustment 

It is the substantive law and the finalized facts. Normally, adjusted laws 

exists and are evident but sometimes, there were special problems needed the General 

Provisions of the Penal Code to be adjusted and the court has to evidently present.  

4) Generalizing rational by Article 44 (1) 

In the case there were facts for reducing punishment, alleviating 

punishment and suspended sentence or problems of the proceedings such as the court 

authority; the basic facts and legal rational must be found in the adjudication. 

However, it is unnecessary to explain the clear evidences. 
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5) Special rational 

They are reasons suffixed in the adjudication that the defendant is guilty 

and the guilt is aligned with law. In the case, the facts raise legal disputes, or in the 

case of the punishment are either increased or reduced; the punishment must display 

rationality because the guilty must meet punishment for the guilt twice. When the 

judges adjudicate for the second time, the punishment must be increased for not 

learning the lessons.”  

  

2.3.3 Criteria of Deterred Sentence by the Thai Law 

THAILAND 

The history of law, Thailand never separates laws or the measures of 

deterred sentence and the suspended sentence like other countries. Previously, the 

suspended sentence has been enacted for enforcement in the Criminal Law R.E. 127 

(1809) Articles 41 and 42. Later, there was an amendment the principle of the deterred 

sentence to be included in the deterred sentence found in the Criminal Law 

Amendment (No.14) B.E. 2494 (1951) Articles 3 and 4. They are replaced with: 

Article 41: “Anyone is guilty and sentenced imprisonment and in the case 

the court sentenced imprisonment for not more than two-year term. If never found 

imprisonment before or found imprisonment but it is the punishment of either 

negligence or petty quilt or the punishment rated not higher than petty guilt. Then 

through consideration with age, historical records, conducts, intelligence, education, 

health, mental state, habit, career and circumstances of the guilty and by the state of 

guilt or other causes deserve mercy and deems appropriate, the court adjudicates that 

the person is guilty but with deterred sentence. Or the court may sentence but suspend 

and release to optimize him/her rehabilitation under the duration fixed by the court but 

not more than five years and imposes or not imposes probation, too.”  

The condition of probation, the court many impose just one or many as 

follows: 

1) Report oneself to the officer specified occasionally so that the officer 

may question, advise, assist or remarks as seeing fit about the conduct and career.  

2) Formally attend training or career working. 

3) Avoid association or any conducts leading to the same guilt.   
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Within the duration fixed by the court as in Article 41, and the person do 

not commit any guilt as in the previous paragraph; the person is acquitted from the 

punishment. 

 In January 1, 1957, the Current Criminal Code was enforced and 

terminated the criminal law on the criteria of the suspended sentence in Article 56, 

“Anyone is guilty and sentenced imprisonment and not for more than 2-years term. IF 

the person is not found imprisonment before or ever imprisoned but it is the 

punishment of either negligence or petty quilt or the punishment rated not higher than 

petty guilt. Then through consideration with age, historical records, conducts, 

intelligence, education, health, mental state, habit, career and circumstances of the 

guilty and by the state of guilt or other causes deserve mercy and deems appropriate, 

the court adjudicates that the person is guilty but with deterred sentence. Or the court 

may sentence but suspend and release to optimize him/her rehabilitation under the 

duration fixed by the court but not more than five years and imposes or not imposes 

probation, too.” 

The condition of probation, the court many impose just one or many as 

follows: 

1) Report oneself to the officer specified occasionally so that the officer 

may question, advise, assist or remarks as seeing fit about the conduct and career, or to 

organize social service, or public service as the officers see appropriate. 

2) Formally attend training or career working. 

3) Avoid association or any conducts leading to the same guilt.  

4) Attend drug medication, physical or mental disability or other 

infirmities at the place and the period specified by the court.  

5) Other conditions as the court see appropriate to condition for 

corrections, rehabilitations or prevention of guilt and recidivism. 

As the court conditions in the previous paragraph but later finds that 

according to the plead of the guilty, its representative, its guardian, the public 

prosecutor or the officer that conducts of the probated has changed. If the court see 

appropriate, there will be amendment or terminate any item or conditions any items as 

in the previous Paragraph which the court do not add.”   
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Later the Criminal Code Amendment (No.15) BE 2545 (2002) Article 8 

terminates the statement in the first Paragraph of Article 56 and replaces with, 

“Anyone is guilty and sentenced imprisonment and not for more than 3-years term. IF 

the person is not found imprisonment before or ever imprisoned but it is the 

punishment of either negligence or petty quilt or the punishment rated not higher than 

petty guilt. Then through consideration with age, historical records, conducts, 

intelligence, education, health, mental state, habit, career and circumstances of the 

guilty and by the state of guilt or other causes deserve mercy and deems appropriate, 

the court adjudicates that the person is guilty but with deterred sentence. Or the court 

may sentence but suspend and release to optimize him/her rehabilitation under the 

duration fixed by the court but not more than five years and imposes or not imposes 

probation, too.” 

The rational to amend the Criminal code Article 56 Paragraph 1 is, it 

deserves to optimize the court to exercise discretion of deterred sentence or suspended 

sentence more (Royal Gazette, Vol. 120, B.E.2546 (2003):5). 

In the Criminal Code Article 18 enacts five types of punishment for the 

guilty, i.e. execution, imprisonment, detention, fine and confiscation.  

Later, there is an Amendment (No.25) of the Criminal Code B.E. 2559 

(2016) dated April 4, 2016 to amend Article 556 as, “ Anyone is guilty and subject to 

imprisonment or fine  and sentenced for not more than five years regardless fines or 

not  but find that the person: 

(1) Never been imprisoned before or 

(2) Ever imprisoned before but by negligence, or petty punishment or 

imprisonment for not more than six month or  

(3) Ever imprisoned before but released for more than five years and 

commit recidivism but by negligence or petty punishment.   

Then through consideration with age, historical records, conducts, 

intelligence, education, health, mental state, habit, career and circumstances of the 

guilty and by the state of guilt or other causes deserve mercy and deems appropriate, 

the court adjudicates that the person is guilty but with deterred sentence. Or the court 

may sentence but suspend and release to optimize him/her rehabilitation under the 
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duration fixed by the court but not more than five years and imposes or not imposes 

probation, too.” 

The condition of probation, the court many impose just one or many as 

follows: 

1) Report oneself to the officer specified occasionally so that the officer 

may question, advise, assist or remarks as seeing fit about the conduct and career, or to 

organize social service, or public service as the officers see appropriate. 

2) Formally attend training or career working. 

3) Avoid association or any conducts leading to the same guilt.  

4) Attend drug medication, physical or mental disability or other 

infirmities at the place and the period specified by the court.  

5) Attend training in the venue and duration specified by the court  

6) Prohibit to leave the residence or prohibit to enter any places during the 

period specified by the court, wherewith the electronic devices of other devices will be 

sued for checking or handling traveling. 

7) Repay compensation or ameliorate damages by other ways to the victim 

according to the guilty and the victims have agreed upon.  

8) Either rehabilitate or ameliorate damages against the natural resources, 

the environment and to compensate such damages. 

9) Impose parole by the amount of money as the court see appropriate that 

no harms will be committed or endanger others or property.   

(10) Other conditions as the court see appropriate to condition for 

corrections, rehabilitations or prevention of guilt and recidivism or the condition to 

ameliorate victims as appropriateness. 

As the court conditions in the previous paragraph but later finds that 

according to the plead of the guilty, its representative, its guardian, the public 

prosecutor or the officer that conducts of the probated has changed. If the court see 

appropriate, there will be amendment or terminate any items or conditions any items 

as in the previous Paragraph which the court do not add, or if there is parole, it is 

advised to impose Article 47 by mutatis mutandis.”   

Reasoning on the Amendment of the Deterred Sentence of the Suspended 

Sentence is to rehabilitate the guilty, who does not deserve to enter the prison system. 
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but it is not enforced with the guilty with fine and never optimizes the person ever 

temporally imprisoned or not the person habitually guilt, may deserve deterred 

sentence or suspended sentence, which multiples detainees in the prison. It deserves 

amendment on the criteria for better appropriation.  

To meet the Amended Act of Criminal Code (No.25) BE 2559 (2016) 

dated April, 4, 2016, Article 56 on October 14, 2016; Mr. Weeraphol Tangsuwan, the 

current Chief Justice recommends the Chief of the Supreme Court how to stipulate 

deterred sentence, suspended sentence and conditioning for probation B.E. 2016 as 

follows: 

 

SECTION 1 

GENERALITIES  

No.1- Before directing the course of punishment, the court should 

acknowledge facts related to the defendant as stipulated in the Criminal Code Article 

56 Paragraph One through inquiring the defendant or reports of fact-finding and 

examine the defendant of the probation officer.  

No.2 - The courts should direct the diverse course of punishment and 

rehabilitation for the defendant by severity of the guilt and damages through deterred 

sentence or suspended sentence appropriated with the fact in No.1 particularly the 

stigmatization or suspended sentence in the case the defendant commit recidivism but 

deserve rehabilitation and return oneself. Wherewith, the court may condition for 

either probation or non-probation. 

No.3 - Imposing discretion to stipulate punishment, the court may optimize 

defendant free from imprisonment or necessary fine but imposing rehabilitation and 

prevention of recidivism to replace imprisonment. As for imprisonment, it would be 

imposed with violent crime possibly endangering societies.  

Imprisonment should be subject to the disadvantages of the short-term 

imprisonment by imposing measures enacted in the Criminal Code Articles 23 or 55 as 

the complements.  

No.4 - During the deterred sentence, suspended sentence, and probation 

the court may appoint anyone of the defendant’s family members or the personnel 

found acceptable to guardian the defendants beside the probation officer or the court 
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personnel in order to advise, assist, remind and report the conditions as information to 

the court.  

No.5 – Conditioning the probation, the court may demand one item or more to 

meet the conduct and the severity of the guilt and the foundation of offense. In addition, it is 

aware of factors allowing rehabilitation and not returning to recidivism, repentance on guilt, 

compensation to the victim, corrections or amelioration of the damaged natural resources or 

the environments and the society at large affected by the guilt.  

 

SECTION 2 

DETERRED SENTENCE 

No.6 – In the case of a guilt is subject to imprisonment for not more than 

five years, guilt with fine only, compoundable offense, offense by negligence, petty 

offense of imprisonment for not more than five years, a case the defendant never be 

imprisoned before, or any cases by standards of punishment by the court stipulates for 

suspended sentence. The court may impose suspended sentence if the circumstances of 

the case are found, i.e. 

(1)  Guilty because of poverty or negligence and non-severe damages, 

(2)  The defendant repents of the quilt and attempt to ameliorate the ill 

effects and in the case, there is victim and the victim declines to take any lawsuit, 

(3)  The defendant is pregnant, the aged, the disable, the infirm or with the 

acute disease.  

(4) The victim and the defendant have by some other ways relation such as 

family member, relative, neighbor, or colleague and both already settle well. 

(5) Any conducts deserve deterred sentence that the defendant is free 

imprisonment stigmatization. 

No.7 – Within the duration of waiting deterred sentence, if the defendant 

commit recidivism or fails to follow the conditions of probation; the court may take 

any actions by appropriateness as follows: 

(1) Reprove the defendant  

(2) Change or increase conditions for probation  

(3) Impose punishment but suspended sentence  

(4) Impose punishment and sentence 
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No.8 - In the case the court imposes and sentences the defendant as inNo.7 

(4), the curt is demanded to adjudicate the post case with punishment by circumstances 

as found in the case in order to add the punishment with the post-case.  

If the  previous case statement is with other court, allowing the court of the 

post court to borrow the case stamen  or pleading the court to deliver necessary 

document  through fax, e-,ail and other IT media to complement punishment 

specification.  

 

SECTION 3 

THE SUSPENDED SENTENCE 

No.9 – In the case, the court may suspend sentence as in No.6 but to deter 

recidivism, the court may impose fine too but the imprisonment is deterred or 

suspended.  

I the case of recidivism or failure to follow the conditions of probation 

during deterred sentence but the court find that the defendant is never subject 

imprisonment or fine; the court is allowed to impose suspended sentence. 

Imposing discretion as in Paragraphs One and Two; it is necessary to 

consider the circumstance of the case by enforcing No.6 (1) – (5) by mutatis mutandis.  

 

SECTION 4 

CONDITIONING PROBATION  

No.10 – In the case of the defendant is guilty on narcotics, the court 

punishes the defendant or imposes probation or anyhow, it is necessary aware of 

preventive and remedial measures against narcotics enacted in the law.  

No.11 – IN the case of guilt on directly or indirectly  affecting the natural 

resources and environment, the court may condition on probation through taking part 

in promoting  or recuperate or alleviate damages or to compensate under the intent of 

the defendant, the severity of the guilt and the short and long term effects. They will 

complement the ruling for recuperation and amelioration the damage or repay the 

damages.  It is also to consider in complement with the advice of the Chief of the 

Supreme Court in addressing the environment dated March 9, 2011.  
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Conditioning on probation as in Paragraph One , the court may inquire 

experts, personnel, officers  and offices involved  for opinions or recommendation on 

methods and appropriate amount of money  so that the court may impose for 

conditioning. Herewith, the court should inform the opinions or recommendations to 

the defendant, too.  

No.12 – The guilty case the court finds the defendant deserves 

rehabilitation or recovery. It should  condition on probation  for the defendant to report 

to the officers as specified by the court, attending training  or career training  or other 

training  being aware of 

(1)  Travelling convenience of the defendant, appropriateness of the social 

or public service activities, knowledge and ability, specialization, and the benefit 

gained by societies. 

(2)  Types and duration of training or working for earning incomes, 

responsibility and formal career 

(3) Training courses relative to the cause of guilt and circumstances and 

severity including age, sex, career, education and religious belief 

No.13 – To prevent recidivism, the court should condition for probation by 

prohibit to associate with or to behave, to leave residence, to enter a place or parole 

with considering the following conditions: 

(1) Never considerably affect the living of the defendant; it might be 

conditioned on time, venue, and person or other additional conditions of association or 

improper conduct to meet the nature of the defendant 

(2) Sharing the part to assist behavioral shift of the defendant’s lifestyle 

and prevent danger against victims and societies because it is necessary to pursue 

adherence to the condition the court has imposed in No.4 by mutatis mutandis. 

(3) To help minimize opportunity and severity the defendant may re-create 

incident or dangers.   

No.14 – Any guilt having victims, the court may optimize the defendant, 

the victim, the family members of the defendants, the victim, and other person who are 

directly affected to negotiate compensation or amelioration by other ways such as 

seeking forgiveness, compensation by working, attending religious rites or by belief in 

order to rise peace and order in the social co-existence.  
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The court may condition from any agreement settled between the 

defendant and the victim before impose sentence as the condition as in Paragraph One. 

Herewith, the court should recheck the a agreement that it does not contradict to the 

law, the peace and order,   public morality, proportionate with the damages and never 

leave more burden to the other party where it creates unfairness for the persons 

involved.  

No.15 - The may otherwise condition for probation according to Article 56 

Paragraph Two (10) of the Criminal code, such as  

(1) Demanding the defendant to attend religious rites as the court find 

appropriate 

(2) Demanding the defendant to donate   for charity and for public benefit 

(3) Prohibiting the defendant to intake liquor or narcotics 

(4) Demanding the defendant to assist the officers in the hospital or taking 

care the injured from road accidents for negligent guilty defendants 

 

SECTION 5 

OFFICE WORKS 

No.16 – In the case of requiring the office affairs to accomplish as being 

advised, the Secretary of the Office of the Court directs the ways of practice or taking 

action to the matter by necessity.   

The additional recommendation of the ex-Chief of Justice, Mr. Phairot 

Wayuphab (2012) on deterred sentence is as follows:   

The Criminal Code Article 56 authorized the court to impose deterred 

sentence on the guilty in case he/she does not deserve punishment based on the state of 

the guilty. The nature and the consequences of the deeds and the circumstances as the 

cause or connecting the guilty or the quilt for the guilty to optimize rehabilitation 

without the record of imprisonment, therefore, to impose the method into the same 

direction and for the common benefits, it is:  

Under the power of Article 5 of the basic law on the judiciary amended in 

No.3 B.E. 2551 (2008) the Chief of Supreme Court advises: 
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No.1 - Under the enforcement of Article 56 of the Criminal Code in the 

case of the listed deterred sentence or any guilt, the court finds the defendant does not 

deserve imprisonment if the circumstances appear as  

(1)  The guilt of the defendant comes from poverty or negligence and 

minimum damages, 

(2)  The defendant repents and attempts to alleviate damages and the 

victim declines to take lawsuit. 

(3) The victim and the defendant are related in either ways such as relative, 

neighbor or colleague, and guilt is petty and both well understand each other. 

(4)  A guilt by negligence and the victim is the family member or relative 

or the defendant meets severity of the guilt or  

(5) Other similar circumstances as in (1) to (4), the court finds that the 

defendant should not have stigmatization. 

The court should reflect the deterred sentence to optimize defendant 

rehabilitation within the time specified by court. 

No.2 -  Besides the condition of probation as in the Criminal Code  Article 

56 Paragraph Two (1), (2), (3), and (4) The court may otherwise condition as in 

Article 56 Paragraph Two (5) , and demand the defendant to follow:  

(1) Compensate the victim or ameliorate the damages physically and 

mentally for the victim by the agreement between the defendant and the victim. 

(2) Meet the physician, psychiatrist, social workers or consultant for 

advice to solve the mental and social remedies as demanded by the court. 

(3) Attend religious rites as the court sees fit and consented by the 

defendant 

(4) Donate for charity or public good consented by the defendant  

(5) Prohibit leaving the residence during the specified time by court 

(6) Prohibiting entering the specified venues by court  

(7) Imposing parole not to create mishaps or endanger others 

(8) Never in-taking liquors or narcotics 

(9) Never misconduct leading to guilt 
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No.3 - During the deterred sentence besides being probation officers, the 

court might appoint any family members of the defendant or any person appropriate to 

guard the defendant to supervise, advise, help and reprimand the defendant. 

No.4 - If within the time specified by court as No.1 and the defendant 

cannot follow the conditions imposed by the court or commit recidivism but the court 

does not sentence imprisonment for the post guilt; the court many take any actions as 

below: 

(1) Reprove the defendant  

(2) Change or increase conditions for probation  

(3) Impose punishment but suspended sentence  

(4) Impose punishment and sentence 

No.5 – In the case of recidivism during the deterred sentence and the court 

of the post-offense sentences imprisonment, the court is authorized to verdict 

punishment as awaited circumstances in the previous case file to add punishment with 

the latter case. 

If the case filed prior in other court, the court is authorized to verdict the 

latter case can request the prior court to deliver the necessary file  thorough fax, e-mail 

r IT  devices for complementing to impose the punishment.  

No.6 – IN the case o any office affairs to follow the recommendation for 

peace and order; the Secretary of the Office of the Court is authorized to specify 

practices or operation by necessity.   

 

 

2.4 Problems of Imposing Discretion in Deterred Sentence  

The literature reviews here are to discuss the problems of imposing 

discretion of the court in deterred sentence.  

The criminal Code Article 56 enacts criteria to apply deterred sentence  

with the guilty of imprisonment , or fine  and  imprisonment of not more than five 

years regardless of fine if the person  

(1) Is not subjected to imprisonment, or  

(2) Is ever subject to imprisonment but negligence or petty punishment or 

imprisonment for mot more than six months,  
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(3) Ever imprisoned for the last five years and commits recidivism and the 

post offense are by negligence or petty punishment.    

Then through consideration with age, historical records, conducts, 

intelligence, education, health, mental state, habit, career and circumstances of the 

guilty and by the state of guilt or other causes deserve mercy and deems appropriate, 

the court adjudicates that the person is guilty but with deterred sentence. Or the court 

may sentence but suspend and release to optimize him/her rehabilitation under the 

duration fixed by the court but not more than five years and imposes or not imposes 

probation, too.” 

The condition of probation, the court many impose just one or many as 

follows: 

1) Report oneself to the officer specified occasionally so that the officer 

may question, advise, assist or remarks as seeing fit about the conduct and career, or to 

organize social service, or public service as the officers see appropriate. 

2) Formally attend training or career working. 

3) Avoid association or any conducts leading to the same guilt.  

4) Attend drug medication, physical or mental disability or other 

infirmities at the place and the period specified by the court.  

5) Attend training in the venue and duration specified by the court  

6) Prohibit to leave the residence or prohibit to enter any places during the 

period specified by the court, wherewith the electronic devices of other devices will be 

sued for checking or handling traveling. 

7) Repay compensation or ameliorate damages by other ways to the victim 

according to the guilty and the victims have agreed upon.  

8) Either rehabilitate or ameliorate damages against the natural resources, 

the environment and to compensate such damages. 

9) Impose parole by the amount of money as the court see appropriate that 

no harms will be committed or endanger others or property.   

10) Other conditions as the court see appropriate to condition for 

corrections, rehabilitations or prevention of guilt and recidivism or the condition to 

ameliorate victims as appropriateness. 
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The conditions as the court stipulates in the previous paragraph and later 

the court finds in the petition of the guilty, its representative, its guardian, the public 

prosecutor or the personnel that  the circumstances of probation has changed. When 

the court finds reasonable, it may amend or terminate any items or condition as being 

stated in the previous paragraphs where the court does not add. If there were any 

violation the parole, the court may impose the provisions of Article 47 by mutatis 

mutandis. 

It is found that the law of deterred sentence and suspended sentence should 

be broadened for the court to considerably impose its discretion. However, there is the 

scope to exercise its discretion not to boundlessly impose its discretion and without 

direction. Imposing discretion in specifying punishment of the judge must be by law as 

in the Criminal Code Article 18 enacting many punishments and the judge has to 

choose the appropriate method to meet the guilty. The punishment rate has been 

stipulated with minimum and maximum rates for the judge to optimize. However, the 

law does not enact the general criteria in particular to allow the judges to be aware 

what they should consider to stipulate punishment in order to meet the spirit of the 

law. On the contrary, many countries stipulate the conditions as the general criteria as 

the guide for the judges to complement imposing their discretion of stipulating 

punishment. At the meantime, the Criminal Code of Thailand enacts just about 

detention to replace imprisonment, reduced punishment, increased punishment, 

suspended sentence and deterred sentence for discretion in each case and they cannot 

be imposed as the general criteria for every case. 

It is found that imposing deterred sentence and suspended sentence as 

enacted in the Criminal Code Article 56 are similar with criteria but dramatically 

different consequences. Meaning, the court or judges have to decide to impose a 

method to better achieve the objectives of punishment. Imposing suspended sentence 

is equivalent to have punishment but the punishment is suspended. This method allows 

the guilty realize the extent one has been sentenced. If the court sentences with high 

rate, it makes the guilty greater fear because if committing recidivism, one will be 

subject to the suspended sentence and the new sentence. Such method contributes 

positive consequence if the court impose high rate of punishment.  
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In the case of deterred sentence, it is the verdict of the court as guilty but 

punishment is not yet stipulated. If later, there is recidivism, the court shall stipulate 

the first punishment with the later punishment. This method is better that the 

suspended sentence which has the low rate of punishment. Rationally, the suspended 

punishment with low rate might not intimidate the guilty but to impose the deterred 

sentence, the guilty does not know to what extent one will meet the punishment. Such 

uncertainty makes the guilty fear to take risk new recidivism because the new guilt 

committed will have to add to the case with deterred sentence and it is uncertain about 

the punishment rate. If the guilty does not commit recidivism during the period of 

deterred sentence and is able to follow the condition of probation; the guilty will have 

the opportunity to dismantle one’s stigma and without historical record of guilt.   

As mentioned above, the judge will adjudicate the post case and to 

stipulate the punishment of the prior case too. It might bring problem because the 

objective of the punishment demands appropriateness to each individual in order to 

solve each guilt. Therefore, if the court adjudicating the post case and not the judicial 

body, which imposes, deterred sentence; the judges of the post case will not know the 

detail, nature of guilt, causes, and motive as the judges who have imposed deterred 

sentence. Such factors may create problem against the deterred sentence. Therefore, in 

practice, the court usually declines deterred sentence but imposes suspended sentence.  

In practice, each court will have list of punishment for the judges to 

complement rating the punishment for the same direction. They are likely similar. The 

judges thus adhere to the punishment list as the scope or tool to stipulate punishment 

on which method and weight will be imposed? Would it be necessary to impose 

deterred sentence? What should condition be for probation?  They restrict to impose 

discretion of the judge to enforce deterred sentence because the punishment list to 

scope the punishment of each court has not yet set criteria of deterred sentence like the 

suspended sentence. The latter sets different guilt, which allow the judges fear to 

impose the deterred sentence because it will not abide in the punishment list of the 

court.    

Even though there is an enactment of deterred sentence in the Criminal 

Code Article 56 but most judges never impose it for their ruling but suspended 

sentence. By reasons, most judges are aware of the punishment list which specifies to 
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adhere to it and it is adequate to follow the law and unnecessary to be aware of other 

facts such as background of the defendant, severity and damages and so on. In 

addition, the judges may fear if the punishment list is not adhered, there might be 

allegation of corruption in their ruling. It demands the judges to adhere to the 

punishment list to protect themselves and they are not enthusiastic to find some facts 

to complement their ruling and to impose punishment. Sometimes, ruling by the 

punishment list may not be flexible because it cannot impose punishment to meet the 

guilt of each individual and because the punishment list has no facts with adequate 

details. Some judges do not even know there is recommendation from the Chief 

Supreme Court about how to impose punishment ( Siriporn Pariyawuddhi, 2014). 

In addition, any judges impose discretion  in adjudication through deterred 

sentence and later are transferred to other courts; they may be worried who is the 

judge  authorized to draft the judgment. Such problem is still found in the Basic Law 

on the Judiciary B.E. 2543 (2000) Article 29 enacts, “During drafting the judgment , if 

by force majeur or act of God that cannot be infringed; allowing the judge who are the 

judicial panel of the trial cannot draft the judgment in the case. The following judges 

are authorized to initial in the judgment drafts and only in the Appeal Court, the 

Regional Appeal Court and the Court of First Stance. They are legitimate to file 

contradiction. Wherewith, after checking the case statement, 

(1)……… 

(2)……… 

(3) In the Court of First Stance, there are the Director-General of the Court 

of First Stance, the Regional Director-General, the Deputy Director - General of the 

Court of First Stance, the Deputy Regional Director-General and the Chief of the 

Court by each case. 

Allowing the delegate of various positions follow Articles 8, 9 and 13 be 

authorized according to (1), (2) and (3) too.” 

Therefore, it is seen that if there is force majeur or act of God 

uninfringeable; it disallows the judge panel of the case to draft the judgment of the 

case. However, the chief judge of the court is still legitimate to sign for drafting the 

judgment. Moreover, in the provincial court, if the judge panel meets force majeur or 

act of God uninfringeable cannot sign for the panel but the Director-General of the 
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Court of First Stance, the Regional Director-General, the Deputy Director - General of 

the Court of First Stance, the Deputy Regional Director-General by each case.  

In fact and by practice, the Chief of the Court may assign any judges in the 

court to sign for drafting the judgment or sign as the panel. As such, it is illegitimate 

by the Basic Law on the Judiciary Article 29. Then, it might create uneasiness to draft 

the judgment and might lead to schism within the organization.  

However, the Chief of the Supreme Court recommends about the method 

of imposing deterred sentence No.5 that upon recidivism within the period of deterred 

sentence and the court of the post case sentences imprisonment and impose the 

punishment of the deterred sentence by circumstances as found in the case statement 

to be added with the punishment of the post case. 

If the prior case statement is in other court, the court of the post case may 

borrow it from that court or may request that court to deliver necessary documents 

through fax, or e-mail or other IT media to complement the stipulation of the 

punishment. 

It is concluded that the minority of the judges impose the deterred 

sentence. By prudence, the deterred sentence may contribute benefits for all litigation 

parties rather than the suspended sentence particularly the defendant will not have 

stigma but innocent unlike the suspended sentence, which affects future of the 

defendant, profession, education and other matters. If the court sees that, the deterred 

sentence is the provision of the Criminal Code Article 56; it is another method of 

ruling and might  be the appropriate justice administration for public.  

 

 

2.5 Conceptual Framework 

In this research, the researcher set criteria and punishment account by 

applying the theoretical concept of criminology of the labeling theory and 

rehabilitative theory. The concept is being labeled or condemned by other in societies 

or ever being imprisoned before even though under suspended sentence or real 

imprisonment.  The guilt is stigmatized as criminal, which affects living, and without 

opportunity to be accepted by societies or to rehabilitate into good citizen but driven 

deeper into the ways endangering societies at large. However, punishment imposed on 
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some kinds of guilt or some guilty who are not professional criminal or the recidivist 

should be subject to deterred sentence. Nevertheless, there are problems of 

understanding on the criminological and penological principles of the judges and non-

specification of any Articles enabling to apparently impose the principle of deterred 

sentence. Therefore, such principles are not implemented even though they are useful 

and alternatives for punishment appropriate to some kinds of offense entering the 

justice administration. As such, the researcher conceptualizes the research framework 

as below: 

1.  The punishment rate account should be stipulated to specify Articles on 

some kinds of guilt where the deterred sentence could, for more clarity, be imposed 

rather than broadly stipulating the criteria only.  

2. There should be encouragement for the judges to optimize enhancing 

the knowledge of criminological and penological theories so that punishment imposed 

is appropriate to the guilty, and to the nature of guilt, which differs by each case in the 

punishment. In particular, some petty guilt has its singularity where it should be aware 

of the rehabilitative punishment rather than labeling. It will be the integrative 

punishment for social.  
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CHAPTER III 

RESEARCH METHODOLOGY 

 

 

This research is to recommend the principles, concepts and theories of the 

criminological and penological philosophy, the theories of penalty, and the objectives 

of penalty in order to complement the discretion of the judge in imposing the measures 

of deterred sentence according to the Criminal Code Article 56. They will be 

implemented with the offenders in the criminal cases and the civil cases connected to 

the criminal cases, which enter the conciliation process through a qualitative 

methodology, documentary research and in-depth interview conducted with key-

informants. 

 

 

3.1 Key Informants 

The researcher employed in-depth interviews using semi-structured 

interview format.  

The Constitution of the Kingdom of Thailand B.E. 2540 (1997) Article 

233 enacted the adjudication is the court power and must abide by the Constitution by 

law and in the name of His Majesty the King. The Criminal Code Article 56 enacted 

the court power to exercise discretion to punish wrongdoers. Therefore, to meet the 

objectives of this research, the key informants who exercised their discretion by the 

Constitution Article 56 have been purposively selected. They were judges how are 

enacted in the Constitution of the Kingdom of Thailand B.E. 2540 (1997) Article 272 

Paragraph One that” The Court involves three classes, i.e. the Court of First Instance, 

the Appeal Court and the Supreme Court except being enacted otherwise in the 

Constitution or by other laws.  

The Statute of the Court of Justice Article 1 enacted “The Statute of the 

Court of Justice involves three classes, i.e. the Court of First Instance, the Appeal 

Court and the Supreme Court except being enacted otherwise”. 
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Article 2 enacted, “the Court of First Instance involves the Civil Court, the 

Civil Court of Southern Bangkok, the Civil Court of Thonburi, the Provincial Court, 

The District Court and other Courts enacted its establishment and to be the Court of 

First Instance.” 

Article 3 enacted, “The Appeal Court involves the Appeal Court and the 

Regional Appeal Court.” 

Article 13 Paragraph One enacted, “It is imperative to have a Director –

General a region for nine regions with location and jurisdiction according to the 

specification of the Court Administrative Committee and announce in the Royal 

Gazette.” 

The Royal Decree specifies numbers, location, jurisdiction and office 

hours of the Appeal Court (No.3) B.E. 2540 (1997) Article 3 enacted, “It is imperative 

of have nine Regional Appeal Courts. They are the Appeal Court Region 1, the Appeal 

Court Region 2, the Appeal Court Region 3, the Appeal Court Region 4, the Appeal 

Court Region 5, the Appeal Court Region 6, the Appeal Court Region 7, the Appeal 

Court Region 8, and the Appeal Court Region 9…” 

From the provisions of the Court Statute and the Royal Decree enacted the 

number, location, jurisdiction and office hours of the Appeal Court (No.3) B.E. 2540 

(1997) Article 3  as above , it enabled grouping  the key-informants in to three teams, 

i.e.  

Group 1:  the judges of the Court of First Instance 

Group 2:  the judges of the Appeal Court 

Group 3:  the judges of the Supreme Court 

Selection process was as below: 

Step I: The researcher has use a qualitative research by seeking opinions 

from the specialists with the expertise of criminology, justice administration and 

society and experts of laws to gain the clear issues in selecting the groups of the key 

informants to meet the research objectives. 

Step II: Upon gaining the opinions of the specialists, they were taken as 

the fundamental to select the key informants for concluding the rightful and reliable 

opinions to meet the research objectives. 
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Step III: A purposive sampling of the key informants was used in selecting 

individuals who efficiently imposed discretion. They were divided into three groups 

by the court classification and selected them to cover all the judges around the 

country. The key –informant groups were as below. 

1. The judge group of the Court of First Instance 

2. The judge group of the Appeal Court  

3. The judge group of the Supreme Court 

Upon the three classifications, the judges as the key informants were 

purposively selected to meet the studies on implementing the concept of 

criminological theories to set the criteria of punishment. It was the studies on the 

criteria of appropriately sentencing for the Thai societies and needed individuals who 

imposed the discretion nationwide.  

Selecting the key informant in Group 1 by selecting the judges of the 

Court of First Instance with authentic working and their numbers were as below. 

1. Five judges from the Court of First Instance 

2. Five judges from the Appeal Court  

3. Five judges from the Supreme Court,  and five scholars. 

 

 

3.2 The Instrument for Data Collection  

The researcher formulated the instrument for the data collection as 

follows: 

Step I: The format of the in-depth interview and its formulation were based 

on exploring related researches to cover the research objectives. 

Step II: The instrument was submitted to the specialists for checking its 

consistency to the research objectives. 

Step III: Pre-test was conducted with instrument before actual interview 

through conducting the in-depth interview with a judge of each three groups, i.e. 

1. A judge from the Court of First Instance 

2. A judge from the Appeal Court  

3. A judge from the Supreme Court 
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The instrument test conducted with three judges for its reliability and 

content validity, which could reflect whether it covered the research objectives. The 

in-depth interviews were divided into three parts as below. 

Part I: Personal data 

Part II: The questions of imposing discretion on deterred sentence 

Part III: The questions of applying the Labeling Theory and the 

punishment objectives for rehabilitation of the wrongdoers in order to be implemented 

the measure of the deterred sentence. 

 

 

3.3 The Interview Questions 

The questions in the in-depth interview were: 

1. What were the measures of punishing defendant in the criminal case or 

the civil case connected with the criminal case where the victim and the defendant 

could settle their agreement or ameliorating the victim? Were there any problems and 

barriers? How would the defendant punishment in such the cases be fair and beneficial 

to all parties and society? 

2. Do you think if imposing discretion by applying the deterred sentence 

according to the Criminal code Article 56 earns fairness and benefit for all parties and 

society at large would rise problems? Are there any approaches used but fail? Are 

there any approaches bringing success? 

3. Do you think deterred sentence should be applied with defendants in the 

criminal cases or the civil cases connected to the criminal cases where the victims and 

the defendants are able to settle agreement or any amelioration? 

4. Do you think applying deterred sentence with the defendants would be a 

development of a punishment model for the Thai Courts and create fairness and 

beneficial to all parties and society at large? 
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3.4 Data Collection 

 

3.4.1  Documentary Study 

It was to explore and collect information from documents already well 

arranged and prepared, which was called the Secondary Data. Here they were 

academic papers,   e-data, regulations, order and printed matters. 

 

3.4.2 Field Research 

It was the data collection from in-depth interviews, which were the 

Primary Data. The key informants were purposively sampled specifically those who 

could provide sound and deep information under the semi-structured interview format. 

At the meantime, the issues were widely opened where they might emerge during the 

in-depth interview. However, the researcher was selective to interview the specific 

issue for the research from the key informants, which the researcher could 

substantially question. The interview had been conducted by face-to-face interview 

with two-way communication for the interview clarity. In addition, the researcher 

could observe their body language .e.g. expression, gestures, tone, facial expressions 

during this informal in-depth interview. In the semi-structured interview format, the 

researcher selected the open-ended question types, which facilitated flexibility for the 

real interview situations.  

 

 

3.5 Data Analysis 

After the data had been collected from the in-depth interviews, the 

researcher classified them into categories to grasp the concept of the criminological 

theories applied to set the proper criteria of deterred sentence. The analysis was abided 

in the course and the principle of the qualitative research through Content Analysis. 

This was to specify the issues and the key model in implementing deterred sentence 

through checking the data and the results of the analysis. Then the researcher further 

used analytic and synthetic methods to present the preliminary reports to the 

specialists and parties involved which helped lead to cover every issue in the study on 
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“The Application of Criminological Philosophy to Craft a Deterred Sentence: a case of 

applying the measure of deterred sentence”. The researcher employed a qualitative 

approach in the data collection where statistical applications were left in the analysis. 

The procedures were as below.  

1. Transcribing the interview in order the bring all information into deep 

analysis. 

2. Preparing data management with taking notes of information gained 

from the interviews and filing them into folders for further analyses. 

3. Encoding and categorizing and indexing either with words or in 

sentences or as concepts 

4. Preparing provisional conclusion and memoing data reduction with 

synopsizing each issue in order to downsize and help reducing information through 

eliminate unwanted information 

5. Validating the conclusion was through in-depth interviews conducted 

with the key informants. 

6. The researcher was certain the appropriate and reliable conclusion had 

been gained as above; the measure of deterred sentence according to the Criminal 

Code Article 56 was applicable after finding the theoretical principle of criminological 

philosophy, penalty theory, and the penalty objective to complement the discretion of 

the judge.  

 

 

3.6 Documentary Research 

It was through the documentary study in collecting information from 

documents already well arranged and prepared which was called the Secondary Data. 

Here, they were academic papers,   e-data, regulations, order and printed matters. 

Documentary studies were processed as below. 

3.6.1. Exploring academic papers and reports in Thai and in English 

3.6.2. Exploring reports of seminars, conferences and surveys related from 

the public and private sectors 

3.6.3. Exploring news from newspapers, magazines, journals and major 

articles related from media. 
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3.6.4. Exploring the matter of laws and office code of conduct for the 

involved agencies and agents  

3.6.5. Exploring e-information through internet 

3.6.6. Exploring statistics from various related offices 

The analysis was abided in the course and the principle of the qualitative 

research through Content Analysis in order to identify the critical issues. Then the 

researcher further used analytic and synthetic methods to present the preliminary 

reports to the specialists and parties involved which helped lead to cover every issue in 

the study. The analysis and synthesis of the content focusing on the information from 

the document and writings allowed to find the elements and the relationship of that 

information.  
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CHAPTER IV 

RESULTS 

 

 

This chapter will present the results of the application of the 

criminological philosophy and penology as a criterion for deferred sentence. The 

chapter is divided into four (4) parts. Part 1 presents the experience in adjudication of 

the key informants. Part 2 presents the theories of criminology and penology, the 

labeling theory and the rehabilitative theory by seeking the synopsis for imposing 

discretion in deferred sentence. Part 3 presents problems and solutions of imposing 

deferred sentence. Part 4 presents the proposal in developing appropriate approach in 

imposing deferred sentence to meet the rule of law according to the theories of 

criminology and penology, the labeling theory and the rehabilitative theory. 

 

 

4.1 The Experience in Adjudication of the Key Informants 

The data collection is through in-depth interview conducted with the key 

informants, who are 20 judges. Five judges are from the Court of First Instance. Five 

judges are from the Appeal Court. Five judges are form Supreme Court and five 

specialists in criminology, justice administration and society, and law. All of them are 

male aged 42-70 years graduated with Bachelor degree, Master degree and Doctoral 

degree in Law and Thai Barrister of Law with work experiences between 10-33 years.  
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4.2 Applying the Theories of Criminology and Penology, the 

Labeling Theory  and  the Rehabilitative Theory by Seeking the 

Synopsis for Imposing  Discretion in Deferred Sentence According to 

Criminal Code Article 56 

The investigation of the theories of criminology and penology, the labeling 

theory and the rehabilitative theory by seeking the synopsis for imposing discretion in 

deferred sentence according to Criminal Code Article 56 is divided into two (2) parts. 

Part 1 is the concept of labeling theory and deferred sentence. Part 2 is the 

rehabilitative theory and deferred sentence. 

 

4.2.1. The concept of labeling theory and deferred sentence 

Both concepts disclose imprisonment and suspended sentence label the 

guilty. Individuals in societies might be stigmatized as deviants and they define others 

are deviants or own criminal behavior. However, the guilt must have causes or factors 

to commit guilt. All have ever been committing guilt but it might be serious or not and 

to what extent affect societies or will it be disclosed or not if being dismissed and 

return to societies and enabling to lead a peaceful life; they should be given 

opportunity for rehabilitation and returning to societies with peace and happiness as 

usual. An expert comments: 

 

 “…Societies should allow opportunity for the dismissed from 

imprisonment. None never commit guilt but just it appears or 

not only because all want to be good and are accepted. 

However, the opportunity given is different ….. 

 

The expert furthers  

 

  

 

....Never view who has ever imprisoned is bad upon ever 

spending life in prison and jail because if one thinks that way, 

we are destroying our human friends…..” 
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Another expert comments: 

 “…an imprisonment imposed on a guilty is just once in 

his/her life but it is not a judgment that he/she is bad all 

his/her life…” 

 

Those who have ever been sentenced on imprisonment might be labeled  

and condemned by societies  as jailbirds  but shutting down the opportunity for them 

to be the good citizen and having god job . For example, the Regulation of Civil 

Service demands applicants must never be imprisoned before. There are many Acts 

enacting the qualifications of the state enterprise personnel. Private companies never 

admit any jailbird for working because the societies claim they have been imprisoned 

before as bad historical records, criminal-labeled until they cannot become good 

citizen any more. When societies close down the opportunity, it allows the deviants to 

commit recidivism because of being stigmatized. It drives them deeper to commit guilt 

and endangers societies more. The guilty should not be labeled or condemned  as life-

time criminal in just once misdeed. An expert comments, “Allow not them to be the 

life-long criminals with their once misdeed.” 

Committing petty and unserious offenses but with some coerced 

necessities such as by wrath, unintentional, blinded to situation, economic poverty to 

pay the fine and leading to confinement in lien. However, they are neither immoral 

mind nor habitual criminal; allowing opportunity to deter from imprisonment with 

other punishment is better for both the culprit and societies in every dimension. The 

interviewees remark, “Getting in touch with unhealthy environments may turn these 

people bad and allow imitation.”  Many experts remark: 

 

 “…Being imprisoned, the convicts not only learn malicious 

behaviors form other inmates but become familiar with guilt 

and see them  as common things. Defendants ever been 

imprisoned because of petty larceny and after dismissal, they 

turn to trade amphetamine, and robbery because of having 

learnt and associated with prisoners.  
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The labeling theory permits opportunity for rehabilitation and enables to 

implement such concept to be as a criterion to impose deferred sentence according to 

the Criminal code Article 56.  

The reasons in the amendment of deferred sentence is to optimize the court 

to impose discretion more on deferred sentence and view that the deferred sentence is 

a rehabilitative method rather than admittance into prison. It is never implement with 

the fined and never allow the persons sentenced imprisonment with larceny or non-

habitual guilty for deferred sentence. As such, the short-term imprisonment convicts 

are over congested in prison. The criteria of deferred sentence permit opportunities for 

rehabilitation even having ever been imprisoned before but dismissed by the term of 

law. Many interviewees similarly inform, “In the new criteria of deferred sentence, if 

the court seriously imposes, it will optimize the good people not to be the habitual 

guilty and rehabilitation without bad records.” An expert remarks, “The criteria of 

deferred sentence are the tool for the court to punish the larcenists but to provide 

opportunities for them.” Another expert remarks, “If the measure of deferred sentence 

were seriously imposed, it brings the court standard justice rather than just 

imprisonment or fine only.” 

Interested information by experts is: 

 

 “…the measure of deferred sentence is to probate the guilty 

to optimize rehabilitation and return to societies without 

stigmatization. However, it needs to prove that the person is 

not guilty or under probation sentenced by the court. Many 

cases must be sentenced because they must be so even though 

the guilt or the damages and by the records; the defendants 

should not be penalized. It blackens their historical records 

and loses opportunity to their career just because of 

suspended sentence imprisonment without alternatives. The 

deferred sentence will become the criteria of rational 

probation deserving the guilt. It permits opportunity for the 

guilty to return nearest to their previous status, without bad 

records of being guilty.     
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     Many experts remark that the imposed sentence must be 

with the aim at preventing guilt and rehabilitation by viewing 

the state of ages, personality, position, circumstances, motive, 

damages to society and the sense of responsibility of the 

guilty.   

 

In some cases, the culprits are officers or the state enterprise employees or 

university students who commit petty larceny and do not harm social but they have 

similarly sentenced as gangsters. It tarnishes their historical records even thought the 

court imposes suspended sentence and it ends their official life, their statuses of the 

state enterprise employees or the statuses of the university student and the social 

opportunity. 

Imprisonment or suspended imprisonment means the person is the jailbird, 

stigmatized as many experts relatively view, “Imprisonment is a stigma to spend life in 

society. Social never accepts any jailbirds even suspended, one is tarnished.” 

  

4.1.2. Theoretical concept of rehabilitation and deferred sentence  

This concept is important in adhering to be the main theory. It is aimed at 

deferred sentence because the retributive theory fails to reduce criminal rate. This the 

reason to emerge rehabilitation (Lawan Hornopparat, 2011).  The retributive penalty 

optimizes rehabilitation. Therefore, it emphasizes the guilty rather than guilt such as 

the ability of the guilty. The interviewees remark, “If it were negligent wrongdoing, 

unintentional and petty larceny.”  

Sigmund Feud contends that crime is not always intentionally violating the 

social norms but it might be a reaction with individual unconsciousness to the 

problem. The culprit might be the sick rather than the evil. Violating laws would be 

sickness rather than real intention to commit guilt. 

When the human act is demanded various factors; humans cannot freely 

choose to act. Guilt is assimilated from many factors and it might be differed in each 

case. Punishment should not be focused mainly on wrongdoing but consider the causes 

and corrections. The rehabilitative punishment allows the opportunity for returning to 
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be good and emphasizes the guilty rather than guilt. Many interviewees relatively 

view, 

      “It the guilt is by negligence, it is petty and deferred 

sentence should be imposed.”  

      “Allowing the guilty opportunity not being punished, 

frees free them from the influences which may destroy their 

identity.”  

      “Rehabilitation matches the first-time offender.”  

      “Stigmatized offenders are rejected upon returning to 

societies.” 

  

The court could impose deferred sentence against the guilty during the 

period of deferred sentence and may also impose probation such as reporting the 

probation personnel for inquiries or advice or remarks about conduct or career 

adhering to the principles of: 

 4.1.2.1. Punishment fits the person. 

 4.1.2.2. Emphasize cause-analysis of the guilt 

 4.1.2.3. Emphasize addressing the cause 

 4.1.2.4. Rightful correction and no recidivism 

 4.1.2.5. Emphasize the guilty to return to be good 

 

Punishment demands ensured criteria and is equally enforced but personal 

penalty  demands appropriateness each individual. An expert proposes interested 

opinions, “Deferred sentence secures human resources and betters social….Prisons 

deserves for the capital offenders, and they are needed to bar them from societies…” 

Sentencing objectives for each one are differed but whosoever are possible 

for return to be good  should be meet rehabilitative penalty rather than retribution.  
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4.3 Problems and Solutions of Imposing Deferred Sentence 

The research reveals that The Criminal Law Article 56 enacts” any 

offenders sentenced to imprisonment or fine  and in the case of not more than 5-years 

term imprisonment  regardless fined or not or fined punishment; if found: 

(1) Never been imprisoned before or 

(2) Ever been imprisoned before but the sentence is the negligent offense 

or petty offense or imprisonment for not more than six month or 

(3) Ever been imprisoned before but dismissed for more than five years 

and commit recidivism and the later guilt is by negligence or petty offense. 

 When the court reflects on age, historical records, conduct, intelligence, 

education, health, mental state, habit, career, circumstance, guilty condition, 

realization of guilt, attempts to alleviate damages, and other reason deserving mercy; 

the court will impose suspended sentence or penalizes but suspended regardless either 

imprisonment  or fine or both. This is to optimize rehabilitation within the period of 

suspension but not more than five years upon the sentence date. The court may or may 

not impose probation over the guilty.  

The court may condition one or many numbers of probation as follows: 

(1) Occasionally report to the probation officers as specified so that the 

officer may inquire, advise, assist, and remark as situation fit to conducts, career, and 

social or public service activities.    

(2) Provide formal training or career working 

(3) Avoid association with or behaving which may lead to recidivism 

(4) Demand medication of narcotics, physical and mental disorder, and 

other sickness at the venues and by duration specified by the court 

(5) Attend training at the venues and by duration specified by the court 

6) Prohibit to leave the residence or prohibit to enter any places during the 

period specified by the court, wherewith the electronic devices of other devices will be 

sued for checking or handling traveling. 

7) Repay compensation or ameliorate damages by other ways to the victim 

according to the guilty and the victims have agreed upon.  

8) Either rehabilitate or ameliorate damages against the natural resources, 

the environment and to compensate such damages 
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9) Impose parole by the amount of money as the court see appropriate that 

no harms will be committed or endanger others or property.   

(10) Other conditions as the court see appropriate to condition for 

corrections, rehabilitations or prevention of guilt and recidivism or the condition to 

ameliorate victims as appropriateness. 

As the court conditions in the previous paragraph but later finds that 

according to the plead of the guilty, its representative, its guardian, the public 

prosecutor or the officer that conducts of the probated has changed. If the court see 

appropriate, there will be amendment or terminate any items or conditions any items 

as in the previous Paragraph which the court do not add, or if there is parole, it is 

advised to impose Article 47 by mutatis mutandis.”  

It is found that the Criminal Code, Article  56 above, intends to rehabilitate 

the guilty  and he/she should not be sent to prison system in order to avoid short-tem 

imprisonment otherwise there will be disadvantages rather than advantages supported 

by deferred sentence and suspended sentence. However, there are specification of the 

guilty attributes, nature of guilt and punishment imposed with the similar nature of 

guilt. Nevertheless, the consequences of both sentences might very differ. Meaning,  

the suspended sentence is already fixing with imprisonment and mostly the court 

imposes imprisonment at the minimum rate of the guilt over the defendant regardless 

imposing fine or not but depended upon the provisions in each Article. However, the 

court suspends imprisonment, which means there is no real imprisonment but specifies 

duration of suspended sentence regardless imposing probation or any methods for the 

defendant to adhere to. If the defendant does not fail and does not commit recidivism 

within the period of suspension, he/she may not deserve imprisonment. Yet, the 

defendant will have a criminal record of guilt and is subjected to imprisonment 

but the court imposes suspension. It the defendant commits recidivism during the 

period of suspended sentence or break any condition of probation; the court; the court 

may add the term of imprisonment in the previous case with the post case or the court 

may impose suspended sentence of both cases. Nevertheless, the defendant will have 

a criminal record of guilt and is subjected to imprisonment but the court imposes 

suspension. In the case of probation, upon failing to follow the conditions, the court 

may issue warrant to arrest the defendant for imprisonment or warning for the 
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opportunity of rehabilitation and enter the probation system. If repetitively failing to 

follow the conditions; the court may immediately impose imprisonment.  

Therefore, having criminal records that an individual have ever been 

subject to imprisonment but suspension is not different from labeling of imprisonment 

but just unreal one.  

Regarding deferred sentence, when the court rules that the act is guilty and 

the court imposes no punishment but just temporally suspends the sentence. During 

the period of deferred sentence, the court may demand probation or other conditions 

stipulated by law and the court views the defendant have to abide. When the period is 

complete and the defendant never commit guilt or is able to complete every court’s 

order; the court will finalize the case and dismiss while the defendant’s case from will 

be terminated from the case-list. The defendant will have no criminal record on any 

sentences. On the contrary, if the defendant commits recidivism during the period of 

deferred sentence or disables to follow the conditions; the court may demand 

imprisonment at the high rate or suspended sentence or deferred sentence.   

By the legal consequences, both measures provide totally different effects. 

In some countries like Japan or Germany never permits deferred sentence   unlike 

U.K. and USA where they clearly enact Suspended Imposition of Sentence (SIS) 

Law & Deferred Imposition of Sentence (DIS) 

Legal Definition (USLegal, 2016) 

Suspended imposition of sentence or SIS is a sentencing option available 

to the trial court. In SIS, usually the defendant is placed on probation. If the defendant 

violates probation and faces revocation, the Judge may order any sentence within the 

full range of punishment for the crime convicted. If the defendant successfully 

completes probation, no sentence is actually ordered. Therefore normally an SIS is not 

considered a ‘conviction’ for anything other than law enforcement purposes.  

For example, Suspended Imposition of Sentence (SIS) probation is 

generally available for Class B Misdemeanor DWI / BAC offenses in many counties 

in Missouri. This means that if the defendant pleads guilty, s/he will be given a 

sentence that is "suspended," and will be placed on probation for two years by law. If 

the probationary period, is completed successfully the conviction will not show on the 

permanent record. However, it will be recorded in the courts internal records and 

 

 

 

 

 

 
 

 

 

 

 

 

 

Copyright by Mahidol University 



Fac. of Grad. Studies, Mahidol Univ.       Ph.D. (Criminology, Justice Administration and Society) / 93 

therefore in case of similar violation in the future the courts will treat it as a prior 

offense.  

In Missouri, Mo. Rev. Stat. § 557.011.2 allows a court to Suspend the 

imposition of sentence, with or without placing the person on probation. Suspended 

executions of sentence are considered to be final judgments by Missouri courts, while 

suspended impositions of sentence are not. However both suspended impositions of 

sentence and suspended executions of sentence qualify as prior convictions for 

purposes of 21 U.S.C.S. § 841(b)(1)(A).( Drug Offenses)[ United States v. Craddock, 

593 F.3d 699, 701 (8th Cir. 2010)]  

Suspended imposition of sentence is not an appealable order for purposes 

of direct appeal and is not a "judgment" for purposes of applying for trial de novo in 

circuit court.[ Evans v. State, 779 S.W.2d 253, 1989 Mo. App. LEXIS 1047 (Mo. Ct. 

App. 1989).]  

Defendant who was convicted of careless and imprudent driving and 

received a suspended imposition of sentence cannot appeal his conviction. [State v. 

Sandbothe, 750 S.W.2d 664, 1988 Mo. App. LEXIS 576 (Mo. Ct. App. 1988).]  

The following is an example of a State Statute ( Missouri) on SIS:  

According to § 306.114 R.S.Mo. No person convicted of or pleading guilty 

to a violation of section 306.111 (Negligent operation of a vessel, operating a vessel 

while intoxicated, involuntary manslaughter with a vessel, assault with a vessel) or 

306.112 (Operating vessel with excessive blood alcohol content) shall be granted a 

suspended imposition of sentence, unless such person is placed on probation for a 

minimum of two years and a record of the conviction or plea of guilty is entered into 

the records of the Missouri uniform law enforcement system maintained by the 

Missouri state highway patrol.  

In Missouri no person found guilty of or pleading guilty to forcible rape or 

an attempt to commit forcible rape, forcible sodomy or an attempt to commit forcible 

sodomy shall be granted a suspended imposition of sentence or suspended execution 

of sentence.[§ 566.030 R.S.Mo.; § 566.060 R.S.Mo.]  

Deferred Sentence Law & Legal Definition (USLegal, 2016) 

A deferred sentence refers to a postponed, or delayed sentence in a 

criminal matter. In a deferred sentence, the court gives a defendant an opportunity to 

 

 

 

 

 

 
 

 

 

 

 

 

 

Copyright by Mahidol University 



Chulachadang  Swasdiyakorn Vivatvanich                                                                                 Results / 94 

complete a probationary period before sentencing. If the defendant successfully 

completes probation (usually not longer than 2 years), at the conclusion of the 

probationary period the court will review the defendant’s file and may dismiss the 

charges against him/her. If, however, the defendant does not follow all of the terms 

and conditions of probation the court may enter the conviction and sentence the 

defendant accordingly.  

Depending on the jurisdiction, a person may or may not have a permanent 

record of the crime on their criminal record after a successful completion of the 

probationary period and subsequent dismissal of the charges.  

Chapter 2 provided details about the provisions of suspended sentence and 

deferred sentence that they must be evidently separated and not within the same 

provision or using the same criteria as enacted in the Criminal Code, Article 56 of 

Thailand.  

It is observed that enacting similar criteria but different effects bring 

burdens to the court of the judges to decide which methods serves the objective of 

penalty better because if the court imposes suspended sentence, it is already sentenced 

but suspends the punishment. As such, the defendant knows the rate of his/her 

punishment. If the court impose high rate of punishment, by effect, the defendant 

scarily fears because if he/she commit recidivism, he /she will also meet the suspended 

punishment added with the new case.   Such method is advantageous, if the court 

impose high rate of punishment. Experts remark that:  

 “…deferred sentence is to suppress the defendant better 

than suspended sentence because the court does not identify 

the rate of punishment  while the suspended sentence, the 

defendant knows well number of years, and months of 

imprisonment….   

      … The deferred sentence is the psychological 

punishment  because the defendant know the weight of 

punishment will be imposed by the court…. 

     … In deferred sentence, the court finds that the defendant 

is optimized by case, if he/she behaves well. This s a moral 

support since it is the deferred sentence without rating the 
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punishment and the defendant has no criminal record. 

Defendant determines to rehabilitation would have better 

morale and without criminal record…. 

  

On the contrary, some experts oppose: 

  

“….Given deferred sentence allows thinking that there is 

guilty without punishment but just a fine and leave. It does 

not suppress as imposing clear sentence such as suspended 

sentence. Therefore, it popular to impose suspended 

sentence, which means the court has imposed punishment or 

at least the defendant knows and fears that there is stigma. 

This is to delay recidivism…. 

…..  No sentence is as if no guilt and there is no enforcement 

condition. If sentence is imposed, the defendant will repent 

but otherwise is similar to dismissal… guilty but nothing 

happens. The victim views that the court does not impose 

punishment…” 

 

In the case of deferred sentence, it is the court adjudicate guilty but yet to 

be sentenced. If later the guilty commits recidivism, the court will sentence the first 

guilt in associated with the post case. This method is better than suspended sentence if 

the court imposed minimum rate of punishment because imposing minimum rate of 

punishment may disallow the guilty to fear. However, if imposing the deferred 

sentence, the guilty do not know to what extent one is subject to the punishment. With 

such uncertainty, it demands the guilty not to take risk to recidivism because if 

recidivism is committed, he/she is subject to combine with the case of deferred 

sentence and it is uncertain about the extent of the punishment.  

As above, the judge who has to adjudicate the post case will stipulate the 

punishment of the previous case too. It might create problem because the punishment 

objective demand appropriateness to each case in order to solve the cause of guilt with 

each case. Therefore, if the court adjudicating the post case is not the case owner or 
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the panel of the deferred sentence, the judge of the post case may not know about the 

details, nature of guilt, cause, and motive like the judge who take the first trial. Such 

factors may create problems in imposing punishment suspended. Therefore, in 

practice, the court will decline deferred sentence but replaces with suspended 

sentence.  

In addition, it is found that the law of deferred sentence and suspended 

sentence according to the Criminal Code, Article 56 is likely opened for the court to 

impose discretion but there is a scope of imposing discretion to avoid borderless 

discretion and without direction. As such the current Chief Justice recommends the 

method of deferred sentence B.E. 2559 (2016) as follows: 

No.6 – In the case of the guilt is subject to imprisonment for not more than 

five years, guilt with fine only, compoundable offense, offense by negligence, petty 

offense of imprisonment for not more than five years, a case the defendant never be 

imprisoned before, or any cases by standards of punishment by the court stipulates for 

suspended sentence. The court may impose suspended sentence if the circumstances of 

the case are found, i.e. 

(1)  Guilty because of poverty or negligence and non-severe damages, 

(2)  The defendant repents of the quilt and attempt to ameliorate the ill 

effects and in the case, there is victim and the victim declines to take any lawsuit, 

(3)  The defendant is pregnant, the aged, the disable, the infirm or with the 

acute disease.  

(4) The victim and the defendant have by some other ways relation such as 

family member, relative, neighbor, or colleague and both already settle well. 

(5) Any conducts deserve deferred sentence that the defendant is free from 

the imprisonment stigmatization. 

No.7 – Within the duration of waiting deferred sentence, if the defendant 

commit recidivism or fails to follow the conditions of probation; the court may take 

any actions by appropriateness as follows: 

(1) Reprove the defendant  

(2) Change or increase conditions for probation  

(3) Impose punishment but suspended sentence  

(4) Impose punishment and sentence 
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No.8 - In the case the court imposes and sentences the defendant as inNo.7 

(4), the curt is demanded to adjudicate the post case with punishment by circumstances 

as found in the case in order to add the punishment with the post-case.  

If the  previous case statement is with other court, allowing the court of the 

post court to borrow the case stamen  or pleading the court to deliver necessary 

document  through fax, e-mail and other IT media to complement punishment 

specification.  

Even though there is an enactment of deferred sentence in the Criminal 

Code , Article 56 but most judges never impose it even one case rather they impose 

suspended sentence  as above reasoned by experts. In addition, most judges are aware 

of the punishment list which specifies to adhere to it and it is adequate to follow the 

law and unnecessary to be aware of other facts such as background of the defendant, 

severity and damages and so on. The judges may fear if the punishment list is not 

adhered to, there might be allegation of corruption in their ruling. It demands the 

judges to adhere to the punishment list to protect themselves and they are not 

enthusiastic to find some facts to complement their ruling and to impose punishment. 

Sometimes, ruling by the punishment list may not be flexible because it cannot impose 

punishment to meet the guilt of each individual and because the punishment list has no 

facts with adequate details. Sentencing should be appropriate with each guilt and each 

guilty. The judge has to be always aware of the truth of the case and the theoretical 

principle of penalty to complement the discretion in sentencing so that sentencing will 

be efficient, and serve prevention of crime and abide in the rule of law. Some judges 

do not even know there is recommendation from the Chief Supreme Court about how 

to impose punishment, as the experts comment. 

 

 “…Barriers of imposing deferred sentence is the judges are 

not familiar with the deferred sentence but suspended 

sentence. Moreover, the deferred sentence is enacted in the 

law for so long and the Chief Justice has recommended since 

2012. 
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In addition, any judges impose discretion in adjudication through deferred 

sentence and later are transferred to other courts; they may be worried who is the 

judge  authorized to draft the judgment. Such problem is still found in the Basic Law 

on the Judiciary B.E. 2543 (2000) Article 29 enacts, “During drafting the judgment , if 

by force majeur or act of God that cannot be infringed; allowing the judge who are the 

judicial panel of the trial cannot draft the judgment in the case. The following judges 

are authorized to initial in the judgment drafts and only in the Appeal Court, the 

Regional Appeal Court and the Court of First Instance. They are legitimate to file 

contradiction. Wherewith, after checking the case statement, 

(1)……… 

(2)……… 

(3) In the Court of First Instance, there are the Director-General of the 

Court of First Instance, the Regional Director-General, the Deputy Director - General 

of the Court of First Instance, the Deputy Regional Director-General and the Chief of 

the Court by each case. 

Allowing the delegate of various positions follow Articles 8, 9 and 13 be 

authorized according to (1), (2) and (3) too.” 

Therefore, it is seen that if there is force majeur or act of God 

uninfringeable; it disallows the judge panel of the case to draft the judgment of the 

case. However, the chief judge of the court is still legitimate to sign for drafting the 

judgment. Moreover, in the provincial court, if the judge panel meets force majeur or 

act of God uninfringeable cannot sign for the panel but the Director-General of the 

Court of First Instance, the Regional Director-General, the Deputy Director - General 

of the Court of First Instance, the Deputy Regional Director-General by each case.  

In fact and by practice, the Chief of the Court may assign any judges in the 

court to sign for drafting the judgment or sign as the panel. As such, it is illegitimate 

by the Basic Law on the Judiciary Article 29. Then, it might create uneasiness to draft 

the judgment and might lead to schism within the organization.  

However, the Chief Justice recommends about the method of imposing 

deferred sentence No.5 that upon recidivism within the period of deferred sentence 

and the court of the post case sentences imprisonment and impose the punishment of 
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the deferred sentence by circumstances as found in the case statement to be added with 

the punishment of the post case. 

Solution to the problem has been raised in the recommendation of the 

Chief Justice about the method of deferred sentence B.E. 2559 (2016). If the case 

statement is in other court, the court trying the post case may borrow it from that court 

or may request that court to deliver necessary documents through fax, or e-mail or 

other IT media to complement the stipulation of the punishment. 

It is concluded that the minority of the judges impose the deferred 

sentence. By prudence, the deferred sentence may contribute benefits for all litigation 

parties rather than the suspended sentence particularly the defendant will not have 

stigma but innocent unlike the suspended sentence, which affects future of the 

defendant, profession, education and other matters. If the court sees that, the deferred 

sentence is the provision of the Criminal Code Article 56; it is another method of 

ruling and might be the appropriate justice administration for public. Many experts 

view in the same direction in the issue of “Justice must have equality but punishment 

must serve appropriateness and it is another matter.” 

 

 “…the deferred sentence is an alternative of punishment for the 

judge to impose discretion in appropriately sentencing the guilty 

with the diverse guilt in current societies….   

 

The deferred sentence is a tool of the court to appropriately punish as the 

condition of an individual guilt. It is corresponded with experts who comment, 

“Sometimes, the court is enforced by law to impose severe punishment inappropriate 

with the circumstance of the guilt and there is no choice.” 

 

Allowing opportunity for the guilty to rehabilitate but experts interestingly 

comment, 

 “….though new law allows opportunity for the jailbird the 

opportunity of deferred sentence but the discretion of imposing 

deferred sentence requires prudent examination and imposes 

benefits the guilty deserves rather than all the guilty will have 
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such opportunity….. 

…..for those habitual guilty, they do not deserve deferred 

sentence because their conducts and singularity indicate 

difficulties of rehabilitation….. 

….in terms of feeling, the deferred sentence make the guilty feels 

he/she is still innocent if abide with the court’s conditions….”  

 

Opportunity given to the guilty requires considering the behavior of guilt 

and the singularity of the guilty for complement. It is corresponded with many expert 

remarking:  

 “….The laws gives opportunity for the guilty and he/she gains 

benefits for the law but has to admit the condition of intensive 

inspection before receiving such benefits.  Probing is very 

indispensable to complement the discretion in deferred sentence. 

The consideration  must be based on the circumstance of 

misbehavior in the trying case rather than the historical record 

of the jailbird, the circumstance of guilt rather than only the 

nature of guilt….” 

 

Experts add,  

“….Guilt against person brings victims into reconciliation. Upon 

satisfactory amelioration, the victim declares to drop any civil 

and criminal lawsuits against the defendant.  And if the 

defendant has good record, the court allows deferred sentence 

….” 

 

Another experts comment 

“…Reconciliation is just a way the court addresses some kind 

of cases only. The deferred sentence should be imposed with 

every case it deserves rather than specifically for the case that 

passes the reconciliation process only…. 

“….In the case, there is victim and he/she has not received 

 

 

 

 

 

 
 

 

 

 

 

 

 

Copyright by Mahidol University 



Fac. of Grad. Studies, Mahidol Univ.       Ph.D. (Criminology, Justice Administration and Society) / 101 

amelioration; the court should listen to the victim whether he/she 

opposes deferred sentence or not so that the court can 

complement it in its discretion on deferred sentence….” 

 

With interviews conducted with the judges and the experts, it allow the 

researcher to know the sources of problems and solutions. They could be concluded 

that: 

1. Upon the provisions of the Criminal Law Article 56 enacts the 

suspended sentence and the deferred sentence to implement the same criteria; they 

distort the court to impose nay methods even being advised by the Chief Justice.  

2. There is no guide from the Supreme Court about the deferred sentence, 

as the norm for the case deserves it. 

3. There is no enactment of the provision principle in wrongdoing enabling 

to impose discretion on deferred sentence to be used in the penalty list as in deferred 

sentence; it fears the judge to impose deferred sentence. 

4. Due to countless cases entering and swamping the court, they shorten 

the way to appropriately deal with each guilty, disable to appropriately impose justice 

administration with some kinds of guilt such as surplus petty guilt in societies today. 

To rehabilitate and to prevent recidivism, the court chooses to mostly impose 

suspended sentence or imprisonment even it is unnecessary to impose severe 

punishment and labeling the guilty. Rationally, by the absence of knowledge and 

understanding the principle of penalty according to the criminological concept; 

punishments are overused and allowing excessive numbers of inmates.   

 

 

4.4 The Proposal in Developing Appropriate Approach in Imposing 

Deferred  Sentence to Meet the Rule of Law According to the 

Theories of  Criminology and Penology, the Labeling Theory and the 

Rehabilitative  Theory 

The objectives of punishment should be appropriate with the guilt and 

each guilty for the efficient deferred sentence and preventing crimes. Better 
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rehabilitation according to criminological theory and penology, labeling theory, and 

rehabilitative theory to meet the rule of law is demanding individuals to happily co-

exist and to protect society to be peaceful. Therefore, in punishing the guilty, the judge 

should be aware of the penological theory on the guilty and the circumstance of guilt 

together. Imposing deferred sentence is to avoid short-term imprisonment. In petty 

larceny or petty offense, the defendant should not be imprisoned or suspended 

sentence, which unnecessarily labels the offender with his/her offense. Nevertheless, 

imposing deferred sentence to intimidate and inhibit wrongdoings from recidivism 

during the period of deferred sentence. In addition, the penological theory today has 

been changed from retribution to rehabilitation in order to return to societies. As of the 

cases of petty offenses, it is necessary to rehabilitating offenders to the point rather 

than over-punishment otherwise, it swamps prisons, stigmatized criminal records, no 

opportunity of education, honest career, family problems, and rehabilitation. Finally, 

the guilty would entail social problems.  

The consequences of the deferred sentence lead to rehabilitation and it is 

the opportunity given to goodwill person to do good rather than retribution. Therefore, 

the judge has to be prudent, impartial, prejudice-free and adhering to the theoretical 

concept of penalty for adjudication. Then the judgment will be just and fair meeting 

the spirit of law and fairness for societies. On October 14, 2016 Mr. Weeraphol 

Tangsuwan, the current Chief Justice advises the ways to impose the deferred 

sentence, the suspended sentence and conditions of probation 2016 in the discretion of 

deferred sentence for clearer borderline for the cases to more impose deferred sentence 

than suspended sentence. The chief Justice advises, “… with the case of not-more-

than-five-year imprisonment rate, the case of fine-only offense, the case of 

compoundable offense, to case of negligence offense or petty offense, the case of 

deserving not exceeding 5-year imprisonment, the case of  the defendant never prior 

been sentenced; the court should impose  deferred sentence, if the circumstances of the 

case appears: 

(1) The guilt comes from poverty or negligence and brings not severe 

damages.  

(2) The guilty repents and ameliorates damages and if there is victim (s) 

and he/she (they) declines to file lawsuit with the defendant.  
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(3) The defendant is the pregnant, the aged, the disable, the sick and the 

fatal disease. 

(4) The victim and the defendant have by some other ways relation such as 

family member, relative, neighbor, or colleague and both already settle well. 

(5) Any conducts deserve deferred sentence that the defendant is free 

imprisonment stigmatization. 

Beside the five criteria, the judge must be aware of discretion in imposing 

judgment according to the Criminal code, Article 56 particularly the deferred sentence, 

it is necessary to be evident and with sound consideration under the following legal 

conditions and facts. 

1.  The personal conditions of the guilty such as the different ages may 

differently commit offense. The behavioral records, such as each intelligence is 

different. Intelligence enables to distinguish, to be aware and to counter committing 

offense and knowing what to do. Regarding the mental disorder or mental infirmity 

but yet, it is unmet the level of exemption as in the Criminal Code, Article 65. In 

education, in case the guilty is still studying and opportunity given for rehabilitation is 

better. For example, the guilty is a university student and offends because of 

impetuousness and imitating friends ; imprisonment could destroy him/her completely 

or suspended sentence may erode his/her historical records, health, mental status, 

habit,  and career since career is important in living and the source of his/her /family 

earning. If the guilty who has honest and stable career, is official, state enterprise 

employee offends and meets suspended sentence of imprisonment or being ever 

imprisoned before; they  affect the guilty has to be fired. Therefore, if it were petty 

offense of non-affecting societies; the deferred sentence is more advantageous for the 

offender than breaking the opportunity for living and the environment of the offender. 

Environment is referred to individuals and places where the offenders have to be 

involved such as an individual stays in bad environment but narcotics; he/she may 

have opportunity to involve narcotics. On the other hand, in the warm family, children 

may have perceived the good sense but in the separated family, children may have 

opportunity to associate with bad friends and brings problems. 

2. The guilty conditions are the cause of offending. The circumstance of an 

offense by the past action or by the past behavior, the criminal record, habits, and 
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repetitive conducts because the records and habits of the offenders show that he/she 

deserves the deferred sentence or not. Results of wrongdoing such as violence, and 

damages affecting the victim and society and might include the government policy in 

each affair and each period such as the policy of antinarcotics and the narcotics of 

anti-illegal foreign labor and so on.  

3. Other causes deserve mercy such as repentance, propitiation and 

amelioration for the victim upon offending and creating damages in the non-

compoundable offense. If the offender propitiates, admits guilty, ameliorates and 

satisfactorily compensates the victim and the victim decline to file lawsuit; it is a 

factor to complement discretion of deferred sentence. On the contrary, if the offender 

does not admit guilty and ameliorate the victim; the court can decline deferred 

sentence, and so on.  

The five criteria advised by the Chief Justice are similar to the ways the 

court complement the discretion on which case the court can impose deferred sentence 

to meet the rule of law, criminological theory and penology, labeling theory, and 

rehabilitative theory as many experts relatively remark, “for the less violent offense; it 

is advised to impose rehabilitative penalty theory.”   

Barriers to impose deferred sentence are the judges who impose discretion 

without prejudice, support to gain trust and understanding the penalty theory to meet 

each offense. The court must always be conscious of facts and the principle of penalty 

theory to complement discretion on sentencing without anxiety of being watched on 

imposing discretion. By reason, the deferred sentence helps avoid short-term 

imprisonment and opportunity given to the offender for rehabilitation. Many experts 

agree and add the remarks: 

 

 “…Considering the deferred sentence, the judge should impose 

serious discretion. The deferred sentence should be awarded for 

the clean historical record, having honest career or a university 

student, offending with necessity or without intention or by 

negligence and tendency to certainly return to be good, non-

violent offense or less violent than the case awaiting the suspended 

sentence, non-effects to society, amelioration given or damages 
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repayment and the victim declines to file lawsuit. Most cases are 

entering the reconciliation process and if imprisonment or 

suspended sentence, they might affect the peaceful life of the 

culprits or their families. The court might impose discretion of 

deferred sentence, which would be advantageous to the culprits 

and societies at large. ..” 

 

Even though there is an enactment of deferred sentence in the Criminal 

code, Article 56, most judges never impose as such but the suspended sentence. By 

reason,  they are aware of penalty rate enacted and viewing that the suspended 

sentence the penalty rate account and within the frame of law are adequate and 

unnecessary to concern about fact-finding, for example, background of the defendant, 

violence and damages from the offense and so on.  In addition, there is fear that if 

failing to follow the penalty rate list, there will be blame of corruption in judgment. 

This demands the judges to abide with the list to protect themselves and it is 

unnecessary for them to struggle for fact-findings to complement their judgment for 

sentencing. Judgment by penalty list is sometime inflexible because it cannot 

appropriately sentence each culprit and the penalty list has likely inadequate factual 

details. Some judges do not even know there is an advice from the Chief Justice about 

the ways to impose deferred sentence (Siriporn Pariyawuddhi, 2014). Therefore, there 

should be enactment in the penalty list evidently what Article or Offense can deferred 

sentence by imposed as in the suspended sentence in order to be the same standard. 

This will allow the judge to further appropriately impose deferred sentence. Therefore, 

using discretion to impose deferred sentence should be enacted in an Article of Penalty 

List in each court and to enlist in the criteria where the court can impose deferred 

sentence such as Offense by the Criminal Code. 

1. Offense of forgery, Article 264 

2. Offense of forging credit card, Article 269/1 

3. Offense of illegally using other credit card, Article 269/5 

4. Offense of deceptive sales, Article 271 

5. Offense of forging trademark, Article 273 

6. Offense of imitating trademark, Article 274 
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7. Offense of joining affray and death, Article 294 Paragraph One 

8. Offense of assault, Article 295 

9. Offense of assault by serious cause, Article 296 

10. Offense of joining affray and deadly injury, Article 299 Paragraph One 

11. Offense of negligence for deadly injuring other Article 300 

12. Offense of delay, detention, or any acts to subject other to physically 

unfree and demanding other to act or to imitate, Article 310 Bi 

13. Offense of theft, Article 334 

14. Offense of theft with serious cause, Article 335 Paragraph One and 

Two 

15. Offense of snatching, Article 336 Paragraph One 

16. Offense of possession of stolen goods, Article 337 Paragraph One  

17. Offense of assaulted break-in or threatened to use assault at nighttime, 

Article 365(1) or (3)  

The research finds that due to countless cases entering and swamping the 

court, they shorten the way to appropriately deal with each guilty, disable to 

appropriately impose justice administration with some kinds of guilt such as surplus 

petty guilt in societies today. To rehabilitate and to prevent recidivism, the court 

chooses to mostly impose suspended sentence or imprisonment even it is unnecessary 

to impose severe punishment and labeling the guilty. Rationally, by the absence of 

knowledge and understanding the principle of penalty according to the criminological 

concept; punishments are overused and allowing excessive numbers of inmates.  It is 

necessary to disseminate the concept and the principle of penological concept to 

always complement discretion on sentencing for its efficiency, effective preventing 

crimes and better rehabilitation. For example, the very violent guilt is mostly imposed 

with retributive sentence. On the contrary, the less violent guilt is mostly imposed with 

rehabilitative sentence. For those recidivists, they will be imposed with preventive 

sentence and so on (Utthis Supharb, 2002). 

The results of applying the criminological philosophy and penology as the 

way to impose discretion on suspended sentence through applying the penological 

theories involved with two ways, i.e. labeling theory and rehabilitative theory and they 

are congruent and the source of law enacting deferred sentence according to Criminal 
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code, Article 56. This is to allow punishments serve the guilt and the guilty more 

through scoping discretion on imposing the nature of offense in the list of penalty rate. 

The researcher recommends adjudication as follows:  Offense of forgery, Article 264; 

Offense of forging credit card, Article 269/1; Offense of illegally using other credit 

card, Article 269/5; Offense of deceptive sales, Article 271;Offense of forging 

trademark, Article 273;Offense of imitating trademark, Article 274;Offense of joining 

affray and death, Article 294 Paragraph One; Offense of assault, Article 295;Offense 

of assault by serious cause, Article 296;Offense of joining affray and deadly injury, 

Article 299 Paragraph One; Offense of negligence for deadly injuring other Article 

300;Offense of delay, detention, or any acts to subject other to physical bondage and 

demanding other to act or to imitate, Article 310 Bi; Offense of theft, Article 334; 

Offense of theft with serious cause, Article 335 Paragraph One and Two; Offense of 

snatching, Article 336 Paragraph One; Offense of possession of stolen goods, Article 

357 Paragraph One ;and Offense of assaulted break-in or threatened to use assault at 

nighttime, Article 365(1) or (3) must be examined in complemented with the advices 

of the Chief Justice. Finally, the court has to soundly understand the penological 

theory so that the punishment will be efficient for the guilty and societies at large. 
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CHAPTER V 

CONCLUSIONS AND RECOMMENDATIONS 

 

 

5.1 Conclusions 

The research of the application of the criminological philosophy and 

penology as a criterion for deferred sentence is a case in implementing the deferred 

sentence   with the guilty at the reconciliation level. It could be summarized that the 

discretion of deferred sentence is a way of the court to be implemented with some kind 

of guilt adhered to the principle of The Criminal Code, Article 56 and the cause of 

facts by each case to either avoid short-term imprisonment or fines. By criminology 

and penology, the punishment as mentioned changes nothing because its period cannot 

lead to any behavioral changes of the guilty. The imprisonment or the suspended 

sentence either one affects the criminal record even it is the petty offense and affects 

societies. It demands the court to impose deferred sentence to optimize the offender to 

change the behavior or to comply with the social norms particularly with petty 

offenses harmless to societies.  

The law enacts that in the case of the guilt is subject to imprisonment for 

not more than five years, guilt with fine only, compoundable offense, offense by 

negligence, petty offense of imprisonment for not more than five years, a case the 

defendant never be imprisoned before, or any cases by standards of punishment by the 

court stipulates for suspended sentence if the circumstances of the case are found, first, 

guilty because of poverty or negligence and non-severe damages.  Second, the 

defendant repents of the quilt and attempt to ameliorate the ill effects and in the case, 

and the victim declines to take any lawsuit. Third, he defendant is pregnant, the aged, 

the disable, the infirm or with the acute disease. Fourth, the victim and the defendant 

have by some other ways relation such as family member, relative, neighbor, or 

colleague and both already settle well. Finally, any conducts deserve deferred sentence 

that the defendant is free from the imprisonment stigmatization. It accords to what the 

Chief Justice has advised as the guide for discretion in the deferred sentence.  The 
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research finds that the deferred sentence agrees with the labeling theory and the 

rehabilitative theory. This is the sentence to change the behavior of each offender. 

Sentencing should deserve the offense and the offender.  

Though the deferred sentence contradicts the retributive theory, which 

most people and the judges likely agree with that anyone who offends disserves 

constructive punishment rather than dismissal. However, the court may impose 

probation or intensive parole during the deferred sentence to monitor the behavior of 

the guilty. It is also to suppress him/her if he/she commits any offenses during the 

warrant period of the court; he/she will not deserve any benefits from the deferred 

sentence any longer. It includes the suggestion from the Chief Justice on deferred 

sentence to optimize the discretion on more appropriate justice administration imposed 

on the offender. It is an alternative punishment enacted in the Criminal Code, Article 

18 against diverse offense in society from before. The integrative punishment counts.  

The researcher wants to know problems of applying suspended sentence 

and the criminological theory and penology to find the proper approach of more 

effectively implementing the constructive deferred sentence to further achieve the 

spirit of law. It will help improve the law of efficient deferred sentence, usefulness and 

standardization in the discretion of the judge in applying laws with fairness for people 

who will enter the process of justice administration.  The research reveals that: 

1. The Criminal Law –Article 56 provisions the suspended 

sentence and the deferred sentence to have the same criteria. It blackens the discretion 

of court though the Chief Justice has advised in the discretion.  

2. There is no judgment from the Supreme Court as the norm 

about what cases should be imposed with deferred sentence. 

3. There is no enactment on the provisions of offense enabling 

to use discretion on deferred sentence to be listed in the punishment rate as in the 

suspended sentence. It fears the judge to impose the deferred sentence.  

4. Due to countless cases entering and swamping the court, 

they shorten the way to appropriately deal with each guilty, disable to appropriately 

impose justice administration with some kinds of guilt such as surplus petty guilt in 

societies today. To rehabilitate and to prevent recidivism, the court chooses to mostly 

impose suspended sentence or imprisonment even it is unnecessary to impose severe 
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punishment and labeling the guilty. Rationally, by the absence of knowledge and 

understanding the principle of penalty according to the criminological concept; 

punishments are overused and allowing excessive numbers of inmates.  

5. There is shortage of personnel, places, instruments and 

adequate budgets to meet the warrant of the court about probation during suspended 

sentence period so that the court could efficiently impose probation.  

This research has employed the qualitative research through in-depth 

interview format and documentary research to collect information from academic 

papers and academic reports both in Thai and in foreign language, seminar reports, 

minutes of meeting, survey reports related to public and private sectors. Preparations 

have been made from collecting newspaper, magazines, journals and major articles 

from Medias in relation with legal principles and methodology of the agencies and the 

officers who involve the e-information, document analysis by using the technique of 

content analysis in order to pinpoint the major issues. All these information have been 

primarily proposed to the experts and persons involved, which will lead to the data 

link in order to cover every issue of the investigation. The way to analyze and 

synthesize the content is the content analysis of the data in the form of documents and 

writings. The content analysis will show the elements and the relationship of the data.  

 

 

5.2 Synopsized Findings by Objectives  

1.  The research to investigate the principle, concept, criminological 

philosophy and penology, punishment theories, and the punishment objectives to 

complement the discretion in imposing the deferred sentence according to the 

Criminal code –Article 56 on offenders of criminal cases and civil cases  connected to 

the criminal case and entering the reconciliation of the court. It is found that the 

labeling theory is proposed for setting the criteria of deferred sentence and analyzes 

the key concept such as imprisonment and the suspended sentence are labeling. It is 

turned into the deferred sentence and rehabilitative theory to be the core and the spirit 

in designing methods of deferred sentence enacted in the Criminal Code –Article 56. 

The sentence of imprisonment or the suspended sentence may allow people label the 

sentenced as deviant. People in societies define others as deviants or criminal behavior 
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persons but wrongdoings must have causes or factors leading to them.   All have ever 

committed offenses but whether they are violent or not and the extent they affect 

societies and could they be disclosed or not? If the individuals were dismissed and 

would return to societies and normally spending their lives; they should be given 

opportunities of rehabilitation and normally return to societies. The penalty theoretical 

concept for rehabilitation is important to be adhered to as the principal theory and the 

objective of deferred sentence because the retributive theory fails to reduce crimes. 

New concept is to optimize rehabilitation therefore the rehabilitative approach is the 

concept to optimize people to return to be good. It concentrates on the guilty rather 

than their guilt.  

2.  The research to investigate and to develop approaches in standardizing 

the deferred sentence to be appropriately implemented in the level of dispute 

reconciliation in the criminal cases and agreeing with the rule of law reveals that the 

deferred sentence is the tool of the court to sentence directly to the guilty conditions of 

each individual and agreeing with the labeling theory and the rehabilitative theory. 

However, Article 56 similarly enacts the criteria of suspended sentence and deferred 

sentence. It brings problems to apply both methods. The research also reveals that the 

judges dissatisfy with the deferred sentence including the advice of the Chief Justice in 

2012 to apply such measure because there are some problems with some kinds of the 

cases mainly entering the court. For example, the guilty owns good historical record, 

earning honest profession and some are university students. Being guilty by necessity 

or without intention, or by negligence or carelessness and tending to be certainly 

converted into good persons, non-violent or less violent offense, not affecting 

societies, ameliorated repayment or alleviating damages to the victim that the victim 

declines to take lawsuit. Most cases  enter the dispute reconciliation process. If being 

sentence of imprisonment or suspended sentence, it might affect their peaceful life or 

their family members. However, the court must impose imprisonment sentence or 

suspended sentence through paying fines. If they are unable to pay fines, it is replaced 

by detention or imposing deferred sentence of fines with repetitive sentence as being 

enacted in the Criminal code - Article 18 and the proceeding as in Article 56. It is the 

incidence to impose discretion to the judge to decide how to borderline the cases of 

suspended sentence and the cases of deferred sentence.  In addition, the study shows 
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that most judges still strongly instill the laws concept that defendants must be 

constructively and tangibly sentenced. It is corresponded with the retributive theory 

and the judges fear being condemned of dishonesty and of helping the defendants if 

deferred sentence is imposed.  

 

 

5.3 Recommendations from the Study 

From the findings, the researcher gains the concept to investigate the way 

to develop the standard of imposing appropriate deferred sentence to meet the rule of 

law for better efficiency. The proposals are: 

1.  It needs to improve and increase guilty measures enabling discretion to 

specify punishment in the penalty rate list because the judge will examine the 

imposition of punishment on each case by its circumstances because the fact of each 

one though with the same nature but it holds different facts and elements regarding the 

guilty, the victim and the causes. However, the nature of offense should be defined in 

the penalty rate list so that the court can implement the measure of deferred sentence 

within the same direction and with appropriateness agreeing with the rule of law. It 

would further benefit the justice administration and society through evidently 

stipulating the Article of offense subjected to the criteria for imposing the deferred 

sentence.    

The researcher proposes Offense by the Criminal Code as below. 

1. Offense of forgery, Article 264 

2. Offense of forging credit card, Article 269/1 

3. Offense of illegally using other credit card, Article 269/5 

4. Offense of deceptive sales, Article 271 

5. Offense of forging trademark, Article 273 

6. Offense of imitating trademark, Article 274 

7. Offense of joining affray and death, Article 294 Paragraph 

One 

8. Offense of assault, Article 295 

9. Offense of assault by serious cause, Article 296 
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10. Offense of joining affray and deadly injury, Article 299 

Paragraph One 

11. Offense of negligence for deadly injuring other Article 300 

12. Offense of delay, detention, or any acts to subject other to 

physical bondage and demanding other to act or to imitate, Article 310 Bi 

13. Offense of theft, Article 334 

14. Offense of theft with serious cause, Article 335 Paragraph 

One and Two 

15. Offense of snatching, Article 336 Paragraph One 

16. Offense of possession of stolen goods, Article 337 

Paragraph One  

17. Offense of assaulted break-in or threatened to use assault at 

nighttime, Article 365(1) or (3)  

Offenses against other Acts such as offense of trademark are guides for the 

same practice in the court. 

2.  It needs o specify the standard criteria to complement imposing 

discretion separated from the cases of suspended sentence and the case of deferred 

sentence to agree with the penalty theory, the labeling theory and the rehabilitative 

theory, which are the spirits of law. For example, it is to follow the recommendation of 

the Chief Justice regarding the Deferred Sentence, the Suspended Sentence and the 

Conditional Specification for Probation B.E. 2559 (2016).  

3.  There should be more knowledge enhancement on criminology and 

penology for the judges, particularly the penalty theoretical principles. It can help 

rehabilitating and labeling the guilty, which will be useful to them, the victims and 

societies in common. Still many judges adhere to the retributive theory. It needs to 

encourage the judges to impose their discretion without prejudice in the deferred 

sentence and to convince them that they will not be any whistleblowing for their 

discretion because the deferred sentence can help avoid short-term imprisonment and 

optimize rehabilitation for the offenders. 

4.  There should an agency to meet the judgment or the court warrant for 

punishment deserves agreeing with the provisions enacted by the criminal 

enforcement. For example, there should be an office to receive the court warrant on 
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probation so that the court can deploy the conditions of probation to efficiently be 

imposed on the culprits. Though there are offices involved with following the court 

warrant or judgment  such as Department of Corrections and  Department of 

Probation; but there must be clear action plans to meet the various policies and 

promptness of personnel, places, instruments, and budgets so that the missions are 

efficiently aligned with the crafted action plans and policies.   
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INTERVIEW QUESTIONS 

OF APPLICATION OF THE PHILOSOPHY OF CRIMINOLOGY AND 

PENOLOGY AS A CRITERION FOR DEFERRED SENTENCE 

 

PART I: Backgrounds of the Key Informant  

1. Name………………………………Last-name………………………………….. 

 Position………………………… 

 Age………….years; Sex………. 

2. Education 

 Bachelor Degree……………………………………………………………….. 

 Master Degree………………………………………………………………….. 

 Doctoral Degree ……………………………………………………………….. 

3. Experience of adjudication…………. Years 

4. Experience of discretion on deferred sentence 

 ……………………………………………………………………………………

 …………………………………………………………………………………… 

 

PART II: Discretion on Deferred Sentence 

1. Concept of discretion on adjudication 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

2. Concept of deferred sentence 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

3. When imposing discretion on deferred sentence, the court must examine the 

following things (by priority) 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 
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4. The offense sentenced of imprisonment not more than a year; how does the 

court reason for deferred sentence? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

5. The offense sentenced  of imprisonment not more than two years; how does the 

court reason for deferred sentence? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

6. The offense sentenced of imprisonment not more than three years; how does 

the court reason for deferred sentence? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

7. The offense sentenced of imprisonment not more than four  years; how does 

the court reason for deferred sentence? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

8. The offense sentenced of imprisonment not more than five years; how does the 

court reason for deferred sentence? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 
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9. What is the principle of determining the term of deferred sentence? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

10. What are the barriers in imposing discretion on deferred sentence and how are 

those barriers solved? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

11. Do you think the criteria of deferred sentence are appropriate and what should 

they be? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

12. Measures to sentence defendant in the criminal cases or civil cases connected 

to criminal cases what are approaches for both victims and the defendant can settle the 

negotiation or ameliorating victim?  

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 What are the problems and barriers?  How does sentencing defendant create 

fairness and benefits for all parties and for the society as a whole? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 
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13. What are the problems, if with discretion to apply measure of deferred 

sentence according to the Criminal Code –Article 56 in the criminal cases and civil 

connecting the criminal cases when the victim and the defendant and can settle the 

matter or ameliorating the victim for the benefits of all parties and society as a whole? 

What are the approaches used but fail? What are the successful approaches?  

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

14. Do you think, deferred sentence should be enforced with the defendants of 

criminal cases or civil case connected to criminal case  where  the victim and the 

defendant can settle the matter or ameliorated repayment or not?  

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

15. Do you think, deferred sentence enforced with the defendants of criminal cases 

or civil case connected to criminal case where  the victim and the defendant can settle 

the matter or ameliorated repayment would develop the punishment model of the Thai 

Court for fairness and beneficial for all parties as a whole? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 
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16. Do you agree with labeling offenders criminals without optimizing for 

rehabilitation but more driving them deep into endangering societies as whole?   

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

17. Should deferred sentence be offered or not to jailbirds and dismissed for over 

five year but commit recidivism and how? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

18. Can the rehabilitative theory be applied for deferred sentence or not and how? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

19. Can the social protection theory be applied for deferred sentence or not and 

how? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

20. Should there be characterizing offense enabling to impose deferred sentence or 

not ? 

 …………………………………………………………………………………

 ………………………………………………………………………………… 

 …………………………………………………………………………………

 ………………………………………………………………………………… 
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QUESTIONS OF IN-DEPTH INTERVIEW 

 

1.  What are the approaches of the  deferred sentence enforced with the defendants 

of criminal cases or civil case connected to criminal case  where  the victim and the 

defendant can settle the matter or ameliorated repayment ? What are the problems and 

the barriers? How does such punishment create fairness, beneficial for all parties  and 

societies as a whole? 

2. Do you think, what are the problems if with discretion to apply measure of 

deferred sentence according to the Criminal Code –Article 56 in the criminal cases and 

civil connecting the criminal cases when the victim and the defendant and can settle 

the matter or ameliorating the victim for the benefits of all parties and society as a 

whole? What are the approaches used but fail? What are the successful approaches? 

3. Do you think, deferred sentence should be enforced with the defendants of 

criminal cases or civil case connected to criminal case  where  the victim and the 

defendant can settle the matter or ameliorated repayment or not? 

4. Do you think, deferred sentence enforced with the defendants of criminal cases 

or civil case connected to criminal case where the victim and the defendant can settle 

the matter or ameliorated repayment would develop the punishment model of the Thai 

Court for fairness and beneficial for all parties as a whole? 
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GARUDA 

No.  COJ 016/Wor 714 

TO:   Offices Affiliated to the Court of Justice 

  

Due to the Amendment Act of the Criminal Code (No.25) B.E. 2559 

(2016) –Article 56 on the criteria of deferred sentence, suspended sentence and 

conditioning probation with the objectives to avoid unnecessary imprisonment of the 

defendants with petty offense and it is replaced by rehabilitative approach to prevent 

recidivism while determining proper amelioration. In addition, it also becomes 

alternative measure besides imprisonment and fine. This is to optimize rehabilitation 

for the defendants without stigma. It creates integrity of offense within the defendants 

and allowing the court to impose discretion on more appropriate deferred sentence or 

suspended sentence. It deserves improvement of the advices of the Chief Justice 

regarding the deferred sentence Dated September 27, 2012 and issues the new advice 

to replace the previous one. Empowered under the Article 5 of the Statute of Courts of 

Justice, the Chief Justice issues advice and the method of deferred sentence, suspended 

sentence and conditioning probation Dated October 14, 2016. 

For your information and possible to download the advice of the Chief 

Justice at the website of the Office of Judicial and Legal Affairs: www.jla.coj.go.th. 

 

Court of Justice Office 

(Signed with Official Seal) 

October 31, 2016  

 

Office of Legal and Academics of Court of Justice 

Section of Legal Cooperation and Coordination 

Tel: 0 2512 8506 

Fax: 0 2541 2262 
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GARUDA 

Advice of the Chief Justice 

on the Method of Deferred Sentence, Suspended Sentence 

and Conditioning Probation 

BE. 2559 (2016) 

_________________________ 

 

Due to the Amendment Act of the Criminal Code (No.25) B.E. 2559 

(2016) –Article 56 on the criteria of deferred sentence, suspended sentence and 

conditioning probation with the objectives to avoid unnecessary imprisonment of the 

defendants with petty offense and it is replaced by rehabilitative approach to prevent 

recidivism while determining proper amelioration. In addition, it also becomes 

alternative measure besides imprisonment and fine. This is to optimize rehabilitation 

for the defendants without stigma. It creates integrity of offense within the defendants 

and allowing the court to impose discretion on more appropriate deferred sentence or 

suspended sentence. It deserves improvement of the advices of the Chief Justice 

regarding the deferred sentence Dated September 27, 2012 and issues the new advice 

to replace the previous one. 

Empowered under the Article 5 of the Statute of Courts of Justice, 

Amended by the Amendment Act of the Statute of Courts of Justice (No.3) B.E. 2553 

(2010)  the Chief Justice issues the following advice.  

 

SECTION I 

GENERALITY 

________________________________ 

 

No. 1. Before determining the way of punishment, the court should 

acknowledge the fact related to the defendant identified in the Criminal Code –Article 

56 Paragraph One by inquiring the defendant, checking the inquiry statement or 

reports of search and observing the defendant of the probation officers.  

No.2. The court should set guideline of diverse punishment and 

rehabilitation by the violence of the offense and the damages with deserved deferred 
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sentence or suspended sentence by the fact in No.3 particularly when it is the first-time 

offense and the defendant does not deserve sentence for self-stigma or imposing 

suspended sentence in the case of recidivism but there are causes deserving 

rehabilitation. However, the court may condition for probation.  

No.3. In imposing discretion on punishment, the court should 

optimize the defendant not to be sentenced on unnecessary imprisonment or fine. 

However, it is to stress on the measure of rehabilitation and to prevent the defendant to 

return to recidivism to replace imprisonment. The imprisonment should be imposed 

when the defendant commit criminal offense and would endanger societies. 

Ill-effects should be reflected upon imposing short-term imprisonment by 

complementing measures according to the Criminal Code –Article 23 or Article 55  

No.4. During the deferred sentence, suspended sentence or probation, 

the court may appoint a family member of the defendant or any person the court finds 

appropriate to monitor the defendant beside the probation officer. alternatively, the 

court personnel. This is to supervise, advise, help and reprimand including followup 

the condition as the court specifies by identifying duration and method of reporting the 

performance subject to the conditions for the court’s acknowledgement.  

No.5. conditioning for probation, the court may specify one or many 

items to meet the circumstances and the violence of the offense and its root. It is 

necessary to reflect the factor that the defendant can rehabilitate and not return to 

recidivism, repentance to the offense and amelioration for the victim, the corrections 

or alleviation what damages the natural resources or environments and society as a 

whole, which are affected by the offense.  
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SECTION II 

DEFERRED SENTENCE 

_________________________________ 

 

No.6. In the case of offense with the imprisonment rate of not more 

than five years, the offense of fine only, the compoundable offense, offense by 

negligence or civil offense; the case the court will sentence on imprisonment for not 

more than five years, the case the defendant never be imprisoned before or the case 

according to the penalty standard list of the court stipulates as the offense may deserve 

suspended sentence. The court should consider imposing deferred sentence, if the 

circumstance of the case may appear: 

(1)  Guilty because of poverty or negligence and non-severe damages, 

(2)  The defendant repents of the quilt and attempt to ameliorate the ill 

effects and in the case, there is victim and the victim declines to take any lawsuit, 

(3)  The defendant is pregnant, the aged, the disable, the infirm or with the 

acute disease.  

(4) The victim and the defendant have by some other ways relation such as 

family member, relative, neighbor, or colleague and both already settle well. 

(5) Any conducts deserve deferred sentence that the defendant is free 

imprisonment stigmatization. 

No.7 – Within the duration of waiting deferred sentence, if the defendant 

commit recidivism or fails to follow the conditions of probation; the court may take 

any actions by appropriateness as follows: 

(1) Reprove the defendant  

(2) Change or increase conditions for probation  

(3) Impose punishment but suspended sentence  

(4) Impose punishment and sentence 

No.8 - In the case the court imposes and sentences the defendant as inNo.7 

(4), the curt is demanded to adjudicate the post case with punishment by circumstances 

as found in the case in order to add the punishment with the post-case.  

If the  previous case statement is with other court, allowing the court of the 

post court to borrow the case stamen  or pleading the court to deliver necessary 

 

 

 

 

 

 
 

 

 

 

 

 

 

Copyright by Mahidol University 



Chulachadang  Swasdiyakorn Vivatvanich                                                                          Appendix / 132 

document  through fax, e-mail and other IT media to complement punishment 

specification. 

 

SECTION 3 

THE SUSPENDED SENTENCE 

____________________________________ 

 

No.9 – In the case, the court may suspend sentence as in No.6 but to deter 

recidivism, the court may impose fine too but the imprisonment is deferred or 

suspended. 

In the case of recidivism or failure to follow the conditions of probation 

during deferred sentence but the court find that the defendant is never subject 

imprisonment or fine; the court is allowed to impose suspended sentence. 

Imposing discretion as in Paragraphs One and Two; it is necessary to 

consider the circumstance of the case by enforcing No.6 (1) – (5) by mutatis mutandis. 

 

SECTION 4 

CONDITIONING PROBATION 

__________________________________ 

 

No.10 – In the case of the defendant is guilty on narcotics, the court 

punishes the defendant or imposes probation or anyhow, it is necessary aware of 

preventive and remedial measures against narcotics enacted in the law.  

No.11 – IN the case of guilt on directly or indirectly  affecting the natural 

resources and environment, the court may condition on probation through taking part 

in promoting  or recuperate or alleviate damages or to compensate under the intent of 

the defendant, the severity of the guilt and the short and long term effects. They will 

complement the ruling for recuperation and amelioration the damage or repay the 

damages.  It is also to consider in complement with the advice of the Chief of the 

Supreme Court in addressing the environment dated March 9, 2011.  

Conditioning on probation as in Paragraph One , the court may inquire 

experts, personnel, officers  and offices involved  for opinions or recommendation on 
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methods and appropriate amount of money  so that the court may impose for 

conditioning. Herewith, the court should inform the opinions or recommendations to 

the defendant, too.  

No.12 – The guilty case the court finds the defendant deserves 

rehabilitation or recovery. It should  condition on probation  for the defendant to report 

to the officers as specified by the court, attending training  or career training  or other 

training  being aware of 

(1)  Travelling convenience of the defendant, appropriateness of the social 

or public service activities, knowledge and ability, specialization, and the benefit 

gained by societies. 

(2)  Types and duration of training or working for earning incomes, 

responsibility and formal career 

(3) Training courses relative to the cause of guilt and circumstances and 

severity including age, sex, career, education and religious belief 

No.13 – To prevent recidivism, the court should condition for probation by 

prohibit to associate with or to behave, to leave residence, to enter a place or parole 

with considering the following conditions: 

(1) Never considerably affect the living of the defendant; it might be 

conditioned on time, venue, and person or other additional conditions of association or 

improper conduct to meet the nature of the defendant 

(2) Sharing the part to assist behavioral shift of the defendant’s lifestyle 

and prevent danger against victims and societies because it is necessary to pursue 

adherence to the condition the court has imposed in No.4 by mutatis mutandis. 

(3) To help minimize opportunity and severity the defendant may re-create 

incident or dangers.   

No.14 – Any guilt having victims, the court may optimize the defendant, 

the victim, the family members of the defendants, the victim, and other person who are 

directly affected to negotiate compensation or amelioration by other ways such as 

seeking forgiveness, compensation by working, attending religious rites or by belief in 

order to raise peace and order in the social co-existence.  

The court may condition from any agreement settled between the 

defendant and the victim before impose sentence as the condition as in Paragraph One. 
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Herewith, the court should recheck the a agreement that it does not contradict to the 

law, the peace and order,   public morality, proportionate with the damages and never 

leave more burden to the other party where it creates unfairness for the persons 

involved.  

No.15 - The may otherwise condition for probation according to Article 56 

Paragraph Two (10) of the Criminal code, such as  

(1) Demanding the defendant to attend religious rites as the court find 

appropriate 

(2) Demanding the defendant to donate   for charity and for public benefit 

(3) Prohibiting the defendant to intake liquor or narcotics 

(4) Demanding the defendant to assist the officers in the hospital or taking 

care the injured from road accidents for negligent guilty defendants 

 

SECTION 5 

OFFICE WORKS 

________________________________ 

 

No.16 – In the case of requiring the office affairs to accomplish as being 

advised, the Secretary of the Office of the Court directs the ways of practice or taking 

action to the matter by necessity.   

 

 

Given on October 14, 2016 

Signed 

 

Mr. Weeraphol Tangsuwan 

Chief Justice 
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Page 1 

Vol. 133 Section 31 Royal Gazette April 7, 2016 

 

ROYAL EDICT 

 

ACT 

Amendment of the Criminal Code (No.25) 

B.E. 2559 (2016) 

 

Bhumibhol Adulyadej, Royal Signature 

Given on April 4, 2016 

71st Year of the Current Reign  

 

His Majesty Bhumibhol Adulyadej has ordered the royal announcement 

that 

It deserves an amendment in the Criminal Code, 

To graciously enact this Act under the advice and consent of the National 

Legislation as follows:  

Article 1: This Act is called “The Amendment Act of the Criminal Code 

(No. 25) B.E. 2559 (2016)” 

Article 2: This act is enforced the day after being announced in the Royal 

Gazette. 

Article 3: The Article 29 of the Criminal Code is terminated and replaced  

by the following statements.  

Article 29 – any sentenced on fine and failed to pay within thirty days after 

the verdict, the person will be confiscated on property or freeze the rights to claim the 

property to repay the fine else subjected to imprisonment to substitute the fine. If the 

court is reasonably curious that the fine payment evasion; the court will demand the 

guarantee or demand imprisonment to temporarily compensate the fine. 

The statement in Paragraph Two of Article 24 cannot be enforced the 

compensated imprisonment for the fine.” 
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Article 4: It is imperative to add the following statements in Article 29/1 of 

the Criminal Code 

“Article 29/1: in the case of the sentenced persons for fine and cannot pay 

the fine within the deadline according Article 29 Paragraph One; the court is 

authorized to enforce the warrant to confiscate property or to freeze the rights to claim 

the property of the person in order to repay the fine. 

The case enforced as in Paragraph One, the Procedural Civil Code can be 

enforced by mutatis mutandis. The court personnel is appointed and the public 

prosecutor is authorized to enforce the case and the  and allowing the executing officer 

confiscate or freeze the rights to claim the property of the fined person and to sell in 

the auction  as being informed by the court or by the public prosecutor. Nevertheless, 

it is prohibited the state office to charge fees or any expenses from the executing 

officer. 

Checking the property of the fine-sentenced person by the public 

prosecutor to enforce case as in Paragraph Two. It is imperative to follow the criteria, 

method, and the stipulated condition in the obligations of the General Attorney. 

This Article provisions does not affect what the court has verdict 

according to Article 29 Paragraph One.” 

Article 5: The statement of the amended Article 30 of the Criminal Code 

must be terminated under the Amendment Act of the Criminal Code  (No.15) B.E. 

2545 (2002) and replaced by the following statements. 

“Article 30: In the case of detention for fine, the fine is 500 Baht day either 

an offense or many offenses. It is prohibit detaining for more than a year except the 

court sentence the fine for more than 200,000 Baht. The court will order detention to 

replace the fine for a year but not more than two years.  

In calculating the duration, it includes the started-date of detention for fine 

and counts as a day without regarding the number of hours.  

In the case of the sentenced-fine person is detained before the judgment, 

the detained dates must be deducted from the fine counted 500 Baht a day except the 
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person is sentenced imprisonment and fine. To such case, the date must be deducted 

from the term of imprisonment as in Article 22. The left-out will be deducted from the 

total fine.  

When the fine-sentenced is detained to compensate the fine; he/she will be 

immediately dismissed the day after the fine has fully paid.” 

Article 6: the statement of Article 30/1 Paragraph I of the Criminal code 

must be terminated. It is amended in the Amendment Act of Criminal Code  (No.15) 

B.E. 2545 (2002) and replaced by the following statements. 

“ Article 30/1: In the case the court sentences fine, the fine-sentenced 

person who is not jurist person and has no money to pay fine may plead the Trial 

Court, which sentences him/her to attend social service or public services to replace 

the fine. Alternatively, if it appears in the court during hearing  that the fine-sentenced 

person is in the criteria of working.   
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 Social service or public services as in this Article and the fine-sentenced 

person agrees, the court will order the person to attend the social work or the public 

works to replace the fine. 

Article 7: The amended Article 56 of the Criminal Code in the 

Amendment Act of the Criminal Code (No.15) Be 2545 (1992) is terminated (No.15) 

2545 (2002), and are replaced by the following statement. 

“Article 56: Anyone commit offense sentenced of imprisonment or fine 

and in the case, the court will sentence of imprisonment for not more than five years 

term regardless with fine or not or just fine; if it appears:  

(1) Never been imprisoned before or 

(2) Ever imprisoned before but by negligence, or petty punishment or 

imprisonment for not more than six month or  

(3) Ever imprisoned before but released for more than five years and 

commit recidivism but by negligence or petty punishment.   
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Then through consideration by the court with age, historical records, 

conducts, intelligence, education, health, mental state, habit, career and circumstances 

of the guilty and by the state of guilt or other causes deserve mercy and deems 

appropriate, the court adjudicates that the person is guilty but with deferred sentence. 

Or the court may sentence but suspend and release to optimize him/her rehabilitation 

under the duration fixed by the court but not more than five years and may or may not 

impose probation.” 

The condition of probation, the court many impose just one or many as 

follows: 

(1) Report oneself to the officer specified occasionally so that the officer 

may question, advise, assist or remarks as seeing fit about the conduct and career, or to 

organize social service, or public service as the officers see appropriate. 

(2) Formally attend training or career working. 

(3) Avoid association or any conducts leading to the same guilt.  

(4) Attend drug medication, physical or mental disability or other 

infirmities at the place and the period specified by the court.  

(5) Attend training in the venue and duration specified by the court  

(6) Prohibit leaving the residence or entering any places during the period 

specified by the court, wherewith the electronic devices or other devices will be used 

for checking or possibly restricting traveling. 
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7) Repay compensation or ameliorate damages by other ways to the victim 

according to the guilty and the victims have agreed upon.  

8) Either rehabilitate or ameliorate damages of the natural resources, the 

environment or to compensate on such damages 

9) Impose parole by the amount of money as the court see appropriate that 

no harms will be committed or endanger others or property.   
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(10) Other conditions as the court see appropriate to condition for 

corrections, rehabilitations or prevention of guilt and recidivism or the condition to 

ameliorate victims by appropriateness. 

As the court conditions in the previous paragraph but later finds that 

according to  plead of the guilty, its representative, its guardian, the public prosecutor 

or the officer that conducts of the probated has changed. If the court see appropriate, 

there will be amendment or terminate any items or conditions any items as in the 

previous Paragraph which the court do not add, or if there is parole, it is advised to 

impose Article 47 by mutatis mutandis.”   

Article 8: Terminate the statement of Article 84 of the Criminal Code and 

replace with following statements: 

“Article 84: Anyone creates other to offend regardless of using, coercing, 

intimidating, hiring, requesting, or provoking or any other methods; the person is the 

offense user. 

If the offense is not committed regardless the usee decline to commit, not 

yet commit or by other causes; the user is subject to one third of the punishment 

sentenced to the offense. 

If the usee commits the offense, the user is subject to the punishment as 

the mastermind. And if the usee is not more than 18 years of age, the cripple, the 

disable, the employee or the subordinate of the user and who are poor or dependent to 

the user because of infirmity or any causes; it demands to increase the punishment to 

the half where the court verdicts for the person.”  

Article 9: the following statement must be added to Article 85/1 of the 

Criminal Code. 

“Article 85/1: If the usee as in Article 84 or the doer by advertisement or 

announcement for people in common to offend Article 85, contributes key information 

to disclose the offense of the user or the advertiser or the announcement for people in 

common to offend and become most beneficial to the trial against such persons;  the 

court will , to any extent, sentence less punishment than the minimum rate of 

punishment stipulated. 
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Article 10: Article 30 of the Criminal Code has been amended by this Act, 

is enforced  against the detainees to replace the fine as of the Act is active. Upon 

calculating the duration of detention for the fine with new rate; and if it appears that 

the person is detained to cover the fine or over the fine calculated or in the case the 

court sentences to fine not more than 200,000 Baht and the person is detained for more 

than a year; his/her dismissal must be effective immediately. 

Article 11: The Chief Justice and the Ministry of Justice sustain this Act. 

 

 

Recipient Countersigned the Royal Edict  

General Prayut Chan-ocha 

Prime Minister   
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Notes:  the reason of the announcement and enforcement of this Act is 

upon the criteria and the enforcement for fine punishment on confiscation or freeze the 

rights of claim on property to compensate the fine is not yet stipulated. Moreover, the 

rating the money in the detention for fine existing is irrelevant with the economic 

situation and social changes. It deserves new and clear criteria and the method for the 

person in charge can take action. This includes rating the money for detention to 

replace the fine to meet the minimum wage and the economic situation. AS of the 

provisions of deferred sentence or the suspended sentence, which is rehabilitative and 

does not deserve admission in the prison are not enforced with the person who is fined 

and opportunity is not given even the short-term jailbird or non-habitual offender to be 

given the opportunity for deferred sentence or suspended sentence. It overloads the 

short-term detainee in prisons and deserves solution about the criteria as such with 

more appropriation. In addition, today the physically and mentally weak persons or the 

persons subjected to submissive situation are deployed to commit offense more. It is 

not only damaging for the victims of crime but also the usee without prior motive to 
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offend has to offend and sentenced for punishment. They may be endangered and 

troubling themselves and their families. It deserves the users to be stronger sentenced 

and the measures to reduce punishment for the usee or the follower of advertisement 

or the announcement for people in common who discloses key information until 

enabling to sue the user or the advertiser or the announcement . This Act is then 

enacted. 
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