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ABSTRACT

Honor killing is a deep rooted, brutal and burning human rights issue in
Pakistan and other countries. Women particularly are the victims of this gross
violation. Every year hundreds of women are killed in Pakistan in the name of honor,
many cases go unreported, and perpetrators of honor killing are not punished. It is
claimed that the criminal justice system is the most legitimate institution to confine
this practice in the country, but it also seems unable to combat it. Numerous forces
contribute to the continuity of honor killing practice in Pakistan. These forces are
giving momentum and boosting these brutal practices, and also impacts the criminal
justice system to make it ineffective to address the issue of honor killing.

This thesis examines three aspects related to honor killing and the role of
the criminal justice system in Pakistan. Firstly, it investigates the background of honor
killing, and the structure and mandates of the criminal justice system to analyze its
legitimacy to deal with the honor killing. Secondly, it investigates the positive changes
which have taken place to root out honor killing in Pakistan. Thirdly, it investigates
the challenges to the criminal justice system which render it incapable of limiting or
eradicating the honor killing practice. These challenges include national
discriminatory laws, Pakistan’s response to international law related to women’s
human rights, approaches in the judicial process of judges, police performance, and the
perpetuation of the jirga system. Due to these challenges, the criminal justice system is
unable to control the practice of honor Killing, and it is still practiced in the society of
Pakistan.

KEY WORDS: HONOR KILLING/ CRIMINAL JUSTICE SYSTEM/ PAKISTAN/
JIRGA SYSTEM/WOMEN’S HUMAN RIGHTS
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CHAPTER |
INTRODUCTION

1.1 Introduction

Honor killing is a form of brutal violence against women in Pakistan.
Every year a significant number of women have their lives ended in the name of
honor. Different studies have provided definitions of honor killing to contribute to the
understanding of this issue. Basically, honor killing is a form of family violence,
where women, who are seen as the repositories of the man’s or family’s honor, and as
such must guard their virginity and chastity, are killed, generally by their male
relatives, because they are seen to have dishonored the family’s honor and must be
killed in order to reinstate it. Generally, women are the victims of honor killings but
men may also be killed in the name of honor (Amnesty International 1999). Human
Rights Watch defines honor killing as “acts of violence, usually murder, committed by
male family members against female family members who are perceived to have
brought dishonor upon the family” (2001, p. 6). Such disgraceful acts include seeking
divorce, adultery, premarital sexual relations, premarital pregnancy, or being the
victim of a sexual assault or rape. On the other hand, honor killing is by no means
restricted to these situations, as a wide range of activities can trigger suspicion of
dishonorable activity and result in subsequent attacks (Arnold 2001, p. 1346-47).
Honor killing is a broad term used to refer to the planned murder of pre-adolescent
teenagers, or adult women by one or more male members of the immediate or
extended family. These Killings are frequently accepted when a family council decides
on the time and form of execution due to an allegation, suspicion, or proof of sexual

impropriety by the victim (Pervizat 1998).

The practice of honor killing is not confined to Pakistani society but it

occurs in different parts of the world. It retains a long history and links to the
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emergence of patriarchal social structures across Europe and Asia in which the honor
of family and community came to be bound with the sexuality of women. The control
over sources of production such as land, livestock and sources of reproduction such as
women, was fundamental to the survival of tribal and agrarian societies (Ali 2001, p.
15). In Pakistan, certain social groups in urban as well as rural areas perceive honor
killing, as a traditional justified practice. Shirkat Gah (2003, p. 16) has attempt to
provide the origin of honor killing. According to Shirkat Gah (2003), the majority
consensus is that the custom originated in the border area of Baluchistan in close
proximity to Sindh. People from all over would come to this area for economic
reasons, so the constant thrust of people to this particular region exchanged customs
and traditions, which further led to spread of honor killing to other parts of the
country. Nonetheless, the practice is named differently across the four provinces of
Pakistan. In Sindh, it is termed karo kari, in Baluchistan siyah kari, in Punjab kala kali
and in NWFP tor tora. Karo is associated with a man, whereas Kari is a woman, who

brings shame to his or her family (Shah 2002, p. 2). The men and mostly the women

who bring dishonor to their families are declared karo and kari by jirgal. She is
usually killed by gunshot, burning with oil, acid throwing, flogging, blood poisoning
and sometimes throwing stones (Ahmed 2002).

However, in legitimizing honor Killing, religion is more often
misinterpreted with cultural justifications while defending the offence (Pacific News
Service, 2000). The laws of Qisas, Diyat” and provision of grave and sudden
provocation, have tremendously shoved women victims towards violence and
oppression. In addition, the assessments made in some cases by properly constituted or
appointed courts or judges under these laws have benefited offenders of honor Killing,
allowing them to be released without penalty (Al 1999, pp.10-11). The legal gaps left

open by the state rule has given momentum to informal dispersion of justice by the

Jirga means the council of the elder people of the area (Village) combine for solving a case occurs
between two parties and their decision bind upon both parties.

According to section 299-K of Pakistan Penal Code 1860, Qisas means “punishment by causing
similar hurt at the same part of the body of the convict as he has caused to the victim or by causing his
death if he has committed murder in exercise Of the right of the victim or his/her heirs”. According to
section 299-E of Pakistan Penal Code 1860, Diyat means “the compensation specified in law is payable
to the heirs of the victim”.
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jirga system. However, the tribal councils seem to be especially concerned with
offences against honor and are perceived to be the sole executive power where
women’s voices often remain silent (Al 2002). After | came across the above
discussion; it is clear that different forces play their part to give continuity to this

practice while the role of the Pakistani criminal justice system is not effective.

This thesis argues that the criminal justice system in Pakistan is relatively
passive in responding to the burning issue of honor killing. This research examines the
positive changes and challenges of the criminal justice system in dealing with honor
killing. In doing so, the study is based on data received through the documentary
research and interviews. | am optimistic that the research will highlight the challenges
which individually as well as collectively impact the role of the criminal justice

system and make it weak in its response to the issue of honor Killing.

1.2 Statement of the research problem

1.2.1 Context of the study

Honor Kkilling within Pakistan has become a problem of alarming
proportions. A report by Amnesty International (1999, p. 1) significantly overviewed
the background situation of the practice. Every year hundreds of women are killed in
Pakistan in the name of honor but many cases go unreported, and the perpetrators of
honor killing are not punished. It is claimed that traditional practices are the
manifestations of such acts, but it also stated that State seems fail to combat the
practice of honor Killing. The negligence by the state and the ineffective criminal
justice system gave momentum to mostly remote tribal structures, boosting brutal
practices in the country. These tribal structures possess sufficient authority to

legitimize women Killings.

According to the report of the Asian Human Rights Commission (2006, p.
25) 9,379 women were Killed from 2000 to 2006, out of which 4,572 were killed in the

name of honor in Pakistan. In 2006, 472 women were killed in the name of honor in



Imran Khan Laghari Introduction / 4

the Sindh province alone (Advertising in the Daily Dawn 2006). Although it is
difficult to ascertain the accuracy of these statistics as they are compiled mostly from
press reports and therefore do not include cases that go unreported, one can proceed to
the assumption that several hundred women are being killed in Pakistan every year in
the name of honor. The restitution of honor is still used to legitimize ending the lives
of women. Despite the enormity of the practice, the government, lawmakers and
criminal justice system have demonstrated a silent behavior in this regard (Al 1999).
The table below indicates the number of honor killing cases in Pakistan from 2003 to
2008.

Table: 1.1 Honor killings in Pakistan from 2003 to 2008

Year Number of honor Killing cases

2003 810

2004 579

2005 287

2006 565

2007 636

2008(First five months) 246

6 years 3123 Total

Source: Human Rights Commission of Pakistan

1.2.2 Research problem

A number of studies have focused on the issue of honor killing in Pakistan,
including the causes and consequences. Numerous studies bring the issue of honor
killing into the context of cultural practice. Different studies have been done to draw
the relationship of honor killing with Islam. All of these studies lead the issue of

honor killing towards different dimensions including violence against women through
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criticizing the role of criminal justice system. The studies were mostly done by the
international and national human rights organizations which mainly focus on women’s
rights issues, and none bring the issue directly in the view of the criminal justice
system or show how the criminal justice system plays its role to eradicate or condone
the practice of honor killing. After reviewing the available literature on honor killing
in Pakistan, it was found that no study focuses on the challenges the criminal justice

system is facing to confine the practice of honor killing in Pakistan.

Analyzing and investigating honor killing and the role of criminal justice
system, it is hoped that this study will make a significant contribution to the existing
knowledge about honor killing in Pakistan. This research has analyzed the existing
challenges to the criminal justice system which contribute to the continuity of honor
killing practices and make it ineffective. This research has also examined the good
practices of the criminal justice system, as only a few studies at a government level
focus on the good practices of the criminal justice system. This research will
contribute to the academic institutions to see the honor killing in the view of the
criminal justice system through analyzing its role. This research will also help
lawmakers, government and policy makers to develop laws through which the criminal
justice system can work more effectively to eradicate the practice of honor killing. It
will help promote further research as well as the work of policy makers and
practitioners from universities, non government organizations and government

institutions.

1.2 Research objectives

The main objective of this research is to examine the role of the criminal
justice system of Pakistan in trying to prohibit honor killing while simultaneously,
often through its passiveness, condoning the act of honor killing. The more specific
objectives of this research are:

1. To explain the structure and mandates of the criminal justice system in relation

to the practice of honor killing in Pakistan;
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2. To identify the positive changes related to honor killing which help to eradicate
the practice of honor killing in Pakistan;

3. To examine the challenges to the criminal justice system which contribute to
the continuity of honor killing practices in Pakistan;

4. To make some recommendations through which the criminal justice system
may work more effectively to eradicate the practice of honor killing in
Pakistan.

1.4 Research questions

For the purpose of analyzing and investigating the above objectives, this
research poses the following questions:
1. What are the structure and mandates of the criminal justice system in Pakistan
in relation to honor killing in Pakistan?
2. What are the positive changes that help to confine the practice of honor killing
in Pakistan?
3. What are the challenges to the criminal justice system which contribute to the
continuity of honor killing in Pakistan?
4. How can the criminal justice system work more effectively to eradicate the

practice of honor killing in Pakistan?

1.5 Research methods

1.5.1 Data collection

The research is qualitative in nature. Data for the research was collected

from secondary and primary sources.

1.5.2 Secondary data

Secondary data was gathered from documentary research. During the two

months of fieldwork, I managed to collect 25 newspaper clippings and one magazine,
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6 legal documents (including the protection of women Criminal Laws Amendment Act
2006, the criminal law amendment Act 2004, Enforcement of Hudood Ordinance
1979, Pakistan Penal Code 1860 2", Pakistan Police Act 1888 and Pakistan Criminal
Procedure Act 1898), 6 judgments of criminal courts in favor of and against honor
killing perpetrators, four academic books (including two books on honor killing and
two books on the criminal justice system of Pakistan), 20 reports of international and
national NGOs, 2 conference proceedings, 6 academic articles and 2 documentary

films from the British Council in Pakistan on the issue of honor killing.
1.5.3 Primary data

Primary data was collected through interviews with different key
informants on the issue of honor killing. Seven interviews were taken during the
fieldwork with the key informants on honor killing and the criminal justice system in
Pakistan. The contact with these interviewees was made based on my knowledge and
experience working in the Sessions Court involved in honor killing issues from 2003
to 2007 in Hyderabad Sindh.

These key informants included two staff members from national non
governmental-organizations (NGO). Both representatives were mainly working on
women’s rights, human rights, child rights, karo kari (honor killing), bonded labor,
forced disappearances and domestic violence. Two judges from Sessions Court of
Sindh have been interviewed. These judges mainly dealt with a number of honor
killing cases. They have worked in the areas where honor killing is practiced
commonly. Two lawyers of the Supreme Court were interviewed. Both are well
known lawyers and activists in a number of human rights issues including honor
killing. They have contested a number of honor killing cases. One informant was a
District Police officer. He has investigated and dealt with different cases of honor

killing. He has strong knowledge on the issue in question.

The above informants were either members of the Supreme Court Bar
Council, Sindh Bar Council, government officials, NGOs or were the members of civil
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society. | also interviewed local NGOs/CBOs working on the issue of honor killing at
a grassroots level. Nevertheless, as this part of the interviews was unplanned, | prefer
to call it conversations. All interviews took half to one hour and mainly utilized Urdu
and Sindh as the medium of conversation, and are recorded in MP3 form which can be
transferred and saved to a personal computer. Before each interview, the questions

were given to the interviewees in the first meeting.

On the other hand, there were two judges who were unable to find time to
have a face-to-face interview and preferred to answer the questions through mail. |
sent them questions through mail. | informed the interviewees by e-mails and
telephone calls before | went to the field. The interviews were mainly conducted in the
offices of interviewees. Overall, there were five interviews conducted face-to-face. |
cross-checked the obtained information from one interviewee to another to clarify,
verify and get the bigger picture. The data gathering was mainly conducted in
Hyderabad and Karachi as these cities were central to the all political, organizational
and administrative activities and most of the interviewees resided there. The table

below indicates the number, status, place and organization of the interviewees:
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Status of Organization/Institute Location
Interviewee (Seven in total)
Provincial Aurat Foundation Women Rights District Karachi

Coordinator

Director

Judge

Judge

Lawyer/ Advocate
Human Rights

Lawyer/Advocate
Human Rights

District Police
Officer (DPO)

Organization

Shirkat Gah Women Rights
Organization

Sessions Court Sindh

Sessions Court Sindh

High Court of Sindh

Supreme Court of
Pakistan

Sindh Police

Sindh Pakistan

District Karachi
Sindh Pakistan

District Hyderabad
Sindh Pakistan

District Noshero
Feroz Sindh
Pakistan

Karachi Sindh
Pakistan

District Hyderabad
Sindh Pakistan

District Badin
Sindh Pakistan

1.6 Limitations of the Research

In the research few limitations have arisen. First, it was difficult to access

the key informants and hard to get enough time for detailed interviews (particularly

with police officials and judges). It was also hard to identify the interviewees having

experience and grip on the research issue as the key informants were government

servants who were often transferred from one district to another. Secondly, the budget

was also a factor. Due to limited funds, the research could only take place in Sindh

province. Despite some of those shortcomings, the research has tried to reflect the

overall picture of honor killing and the role of the criminal justice system in Pakistan.
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1.7 Ethical Considerations

The nature and sensitivity of the research makes it necessary to consider
certain ethical codes for completing this thesis work. A letter of certification by the
Director of Office of Human Rights and Social Development Studies was presented to
the respondents during the interviews. An appointment was made by telephone or
email with each respondent before the interview. All the interviews were conducted
with the consent of the interviewees, and each interviewee was informed of his or her
right to withdraw from the research process any time or refuse to answer any question
they considered inappropriate. They were given the option of disclosing their names in
the research or remaining anonymous. Out of all interviewees, four respondents
wanted to be anonymous. An mp3 was used to record the information with the consent
of the respondents, while during one interview hand notes has been taken to record the
information. The information gained by the respondents would only be used as part of
this academic work and will not be used for other purposes.

1.8 Structure of the thesis

This thesis has been divided into six chapters. The first chapter provides an
overall introduction. The second chapter covers the overall situation and background
of honor killing in Pakistan. The third chapter explains the structure and mandates of
the criminal justice system in relation to honor killing and providing an overview of
the jirga system in Pakistan. The fourth chapter analyzes the positives changes related
to honor killing in Pakistan. The fifth chapter investigates the challenges facing the
criminal justice system to eradicate the practice of honor killing in Pakistan. In this
chapter the major challenges to the criminal justice system have been investigated,
namely like discriminatory laws, the jirga system, judiciary and police. This chapter
analyzes the above forces individually to investigate how they make the criminal
justice system ineffective to respond to the practice of honor killing. The sixth chapter
provides some recommendations through which the criminal justice system might
work more effectively to eradicate the practice of honor killing. The findings of the

fourth and fifth chapter are summarized in the conclusion.
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CHAPTER I
HONOR KILLING IN PAKISTAN

2.1 Introduction

The main aim of this chapter is to provide background and deepened
understanding of honor Killing practice in Pakistan. This chapter is an introductory
chapter which contains a basic description of honor killing practice. This chapter is
divided into four parts to analyze honor killing from different perspectives. The first
part addresses the background of honor killing. It provides an overview of this practice
and investigates its causes, including cultural conceptions and economical incentives.
Second part endeavors to provide an understanding of the term “honor” and how it is
different from passion. The third part differentiates this brutal practice from Islam
which is mostly misunderstood as the cause of honor Killing. Finally, this chapter is
analyzes the honor killing practice in the context of human rights violation through

exploring different international human rights laws.

2.2 Background of Honor Killing

Honor killing began in ancient traditions that have been integrated into
many cultures. According to such family traditions, women are the repository of her
family’s honor and honor is closely associated with respect and standing in society
(Shamsie 2002). In Pakistan, women are seen to represent the honor of the men to
whom they belong. By alleging they have entered into an illegal relationship or
otherwise acted in an inappropriate way, they (girls and boys who bring shame or
dishonor to the family) are seen as having defiled their custodian’s and family’s honor.
A man’s ability to protect his honor is measured by his family and neighbors.
Consequently, a man has to openly exercise his power to defend his honor by Kkilling

those who have damaged it and in that way restore it. Hence, honor killing is often
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committed openly (Al 1999, pp.3-4). Another cause for honor killing is covering up
disgraceful acts, for instance extramarital relationships, rape, incest or other sexual

exploitation (Kevorkian 2000).

The understanding of what behavior ruins honor differs and has become
very loose in some societies (Ibid, p. 5). Sometimes rumor, belief or insinuation is
sufficient to ruin honor. Honor killing is generally resorted to when a woman is
supposed to have engaged in a sexual relationship outside marriage (Ibid, p.6). Also,
rape victims may be killed in the name of honor, and consent or lack of it is seen as
unrelated to the question of lost honor. Women have also allegedly been killed in the
name of honor for expressing a desire to choose a husband of their choice, marrying
against the choice of their families, or for demanding divorce from their husbands.
Moreover, a number of fake honor killings have also been committed in Pakistan. The
kari karo practice in certain areas of Pakistan and the system of compensation to the
man who has lost his honor provide opportunities to make money or to conceal other
crimes (Ibid, pp. 7-9). For instance, there are numerous reports regarding men who
have murdered other men for causes not linked with honor problems and who
consequently murdered a woman of their own family as a so-called accused (who
brings dishonor to the family), in order to show the original murder as an honor
killing (Ibid, p. 10).

Yurdakul (2001, pp. 964-965) has argued that the social meaning of honor
killing has changed as a reaction to the changed society, changed perceptions of what
is honorable and dishonorable behavior, and changed sexual practices. From numbers
of reports it appears that honor killing is increasing in Pakistan. In recent years, media
coverage of honor killing has undoubtedly increased which ultimately increased the
number of reported crimes. On the other hand, allegedly, the real figure of crimes has
increased as well (Al 1999, p. 32). Numerous reasons have been given for such an
increase. One of the main reasons is the Pakistani government’s failure to take
effective measures to eradicate the practice of honor killings and the virtual impunity
with which honor killings are committed. Other reasons that have been mentioned are

the weakening of the institutions of the state, police corruption, economic incentives,
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breakdown of agriculture, a high rate of unemployment, and landlessness
(Participatory Development Initiatives 2005).

PDI (2005) states that due economic deprivation, significant numbers of
women have been inclined to join the workforce, and men find it difficult to adapt to
seeing women outside the traditional ‘four walls’®. Many men show antipathy towards
the exposure of women to the outside world, and their increased self-confidence.
Simultaneously, young women are also becoming more aware of their rights (Ibid, p.
36). Another supplementary aspect of the problem of honor killing that occurs
amongst immigrant communities* in societies where honor killing traditionally does
not exist. In these instances the dishonoring behavior that the victims are guilty of is
often adaptation to the culture of the majority which is seen as unacceptable by the
woman’s family. It has even been argued that the risk of becoming a victim of honor

killing is higher in immigrant communities (PDI 2005).

Honor killing is a global issue. Honor killing is not only an issue of
developing countries or Islamic countries. It has taken place in many western and
European regions. For instance, the United Nations Special Rapporteur on extra-
judicial, summary and arbitrary executions and the Special Rapporteur on violence
against women have received reports from Bangladesh, Brazil, Ecuador, Egypt,

France, Germany, India, Iran, Israel, Italy, Jordan, Lebanon, Morocco, Pakistan, Syria,

Four walls means the women are bound to remain within the boundaries of the house. If women leave
the house for any purpose, they should not be visible in public places because they have to obtain
pardah. Pardah literally means curtain, while in the society of Pakistan it means covering the head and
body of women while they go out in public places. The concept of pardah also differs slightly in
different societies and customs although all versions assume the same basic idea that woman’s sexual
attractions are to be hidden from male observation.

Immigrants” communities migrated to western countries from Pakistan and honor killing did not exist
in those societies before these communities migrated there. These communities migrated to the western
countries due their economical situations. These migrants shift from the country from time to time and
Pakistan communities build in the western countries. Nowadays, honor Kkilling takes place in the
western countries because of those immigrants. A number of cases have been publicized in various
newspapers regarding this issue. Examples of such honor killings in the UK can be found on
http://www.timesonline.co.uk/tol/news/uk/article3295487 .ece, http://www.un-
instraw.org/revista/hypermail/alltickers/en/0463.html and http://www.iris.org.il/blog/archives/2250-UK-
Muslim-Honor-Killing-Wife-Daughters-Burned-Alive.html, retrieved on 15.03.2008.
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Sweden, Turkey, Uganda, the UK and Yemen5. The USA and Australia have also

experienced honor killing (Crimes of Honor 2001).
2.2.1 Cultural Conceptions for Honor Killing

Honor killing is a deep rooted traditional notion that originated in pre
Islamic eras in the ancient culture of desert tribes and shaped the formation of both
Western and Islamic family law (Jilani 1999). In Muslim societies today, the concept
of honor killing influences and constrains the daily activities of individuals who
consider themselves and their family members bound by it (Shaheed 1994). This
cultural conception of honor is modulated by a gender construct under which women,
and mainly their sexual behaviors, represent the honor of the family, and men are
considered the protectors of this honor (Viswanath 1997). Rather than possessing
honor herself, a woman is a representative of men’s honor, therefore all of her actions
are considered to reflect upon her male family members (Al 1999). Because of this
vesting of such a socially essential male interest in the body of a woman, men accord
themselves full authority and control over their female family members in order to
protect their interest (HRW 1999). Consequently, when a woman takes her sexuality
into her own hands, or even exercises independent freedom to act, she disturbs this
conception, and the males responsible for controlling women through honor Killing
(Viswanath 1997). The cases of honor killing based on rumors in which the victims
were actually innocent of any perceived wrongdoing highlight the manner in which
honor is socially constructed and material truths of innocence or guilt are irrelevant
(Al 1999, p. 2).

2.2.2 Economic Incentives for Honor Killing

Aside from the cultural justifications for honor killing, Shaheed (1994)

argues that financial interests also promote honor killings, effectively creating an

References for the reports of UN Special Rapporteur are: Report of UN Special Rapporteur on
extrajudicial summary and arbitrary executions 2002, p. 11-15, report of UN Special Rapporteur
violence against women, its causes and consequences 2002, p. 9-10, report of UN Special Rapporteur
on extrajudicial summary and arbitrary executions on Afghanistan 2003, p. 17.
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honor killing industry in Pakistan. Financial and property considerations, more than
simply an obsession with female chastity, fuel male power over female sexuality
(HRW 1999). Dowry and inherited property are central to the regulation of female
behavior, particularly in the landlord families, and especially as such behavior relates
to the woman’s prospects for marriage (Ibid, 25). Marriages are often well calculated
and arranged within the family in order to keep property together (Al 2003). Thus, a
daughter’s refusal to marry a person chosen by the men of the family represents a
threat to property interests and also negatively affects the marriage prospects of her
female relatives (Al 1999).

Females, on the other hand, once married, are often regarded as the
property of their husbands, particularly in cases where the husband paid a bride price
or mahr® to the wife’s family. When a wife brings a dowry’, she loses value after
marriage because the dowry becomes the hushand’s property (Shaheed 1994). A
husband may kill his wife in the name of honor in order to marry again with another
woman who brings a new dowry (Jilani 1999). Even where the family’s reaction to a
son’s assertion of personal choice in marriage is contentious, the blood of male heirs is
often considered too precious to shed in the patriarchal tribal framework. Since family
is known through the male members, and men control the property and material
resources of the family, male heirs are privileged over their female members (Al
1999). The tradition of honor killings is also manipulated in the tribal context as an
instrument for settling old disputes amongst rival tribes: maiming, burning, or sexually
assaulting the female family member of a rival devalues her worth and dishonors the
family (UNIFEM 2003).

Since a daughter may be considered useful only for her potential to either
strengthen ties with other tribes, command a high mahr (bride price), or consolidate

property within her own family through marriage, disfiguring attacks leave her

® Mahr is an amount of money given by a husband to his wife at the time of marriage or after the
marriage on her claim.

" Dowry is bridal gifts given by the family ofa bride at the time of marriage which is a common practice
in Pakistan during the marriages.
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economically, and therefore socially, worthless to the family members (HRW 1999).
Since a woman raped is usually killed by her family and relatives in order to remove
dishonor, a woman can simply suffer numerous cycles of violence under the excuse of
honor (Jilani 1999). When these economic interests are combined with the family
concept of revenge, money and the honor representation, the result is literally deadly.
Because illegal sexual activity is considered to discolor the male relative’s honor, and
honor is so culturally privileged, the male members can demand financial
compensation from a man accused of associating in sexual relations with a female
member of the family (Viswanath 1997). This justification of the honor killing is used
as a cover-up for extortion and blackmail for the purposes of increasing personal
wealth®. Any male member of the family reserves the right to assert the violation of his

female members’ chastity in such a way (Baker 1999).

Usually, a man accused a rich person of sleeping with his mother; he then
claimed and accepted money from the so called accused and killed his mother, to
restore the honor (Shaheed 1994). Both men and women, who are associated with
each other through illegal relationships, become perfect targets in this honor killing
industry. However, the penalty weighs much more severely on women; they face death
to reinstate the honor, whereas a man can remove the dishonor by paying the
demanded fee (Al 1999). Finally, killing a sister or female cousin also removes
competition to the succession of property, and killing a widowed or divorced mother

amounts to the direct succession of her assets and property to her son (Baker 1999).

2.3 Honor and Passion

When speaking about honor killing, it is essential to understand the word
“honor”. It is important to take in to account that understanding of the word honor may
vary from language to language and culture to culture. Different phrases have been

applied worldwide to explain honor killing. Sometimes it is called honor killing in the

8 For example, in order to blackmail a rival man to extract money, a husband may kill his wife and assert that she
had an extramarital affair with the rival; the rival male would then be forced to pay a heavy sum of money or
transfer property to the husband in order to preserve his life.
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name of honor and honor killing in the name of passions (Khan 2006). Therefore,
when talking about honor killing it must be ascertained what is meant by the word
honor and what such words imply. As noted above, the understanding of honor varies
from culture to culture and language to language. For instance, according to the
Compact Oxford English Dictionary (2005) the English word honor stands for a
“quality that combines respect, pride and honesty.” In some Asian countries honor
referred in some perspectives to pride, respect or value, and in others honor indicated
certain qualities on which the reputation of a group or an individual depends, and more
particularly honor referred to the sexual asset of a female (Khan 2006). Honor stated
the notion of worth, whether this was an economic value or social worth and integrity
(Sen 2007). In the Turkish language honor is expressed in the word izzat which
denotes generosity towards others, truthfulness and respect. In Urdu language,’® the
word gharait is used to denote physical and moral qualities that women ought to have
(Sev’er 1999, Khan 2006, p. 42 & Saigol 2008, p. 123).

Honor has been and still is a gendered term both in European and Asian
cultures™. Further, the honor of women and the loss of such honor is associated with
the honor of men (Siddiqui 2007). For instance, the code of honor in Pakistani rural
communities comprised behaviors that differentiated the moral character of males and
females: the maleness of male and the sexual dignity of female. If a woman was
dishonored, she ruined the honor of her family or husband (Khan 2006). Honor and
shame can be perceived as similar notions, honor being male, shame female, and not
opposites (Ibid, p. 43). The Indian understanding of honor also distinguishes between
words for the term honor that are gender neutral in application, or that apply only to
pursh (man) or nari (woman) (Mir & Rafi 2008, p. 85). Honor can be illustrated as a
communal understanding of the relationship of numerous males towards one female,

where the males are required to protect their community figure of their honor which

o Urdu language is official language of Pakistan after English. It is also official language of in India in
its major states including Andhra Pradesh, Bihar, Dehli, Agra, Uttar Pradesh and Jummu and Kashmir.
Huge number of Urdu speaking community is residing in Bangladesh. In Fiji Urdu is official language
but called as Hindustani. Besides that Urdu spoken in USA, UK, Canada, Saudi Arabia, UAE,
Afghanistan and other countries having migrants from Pakistan

Asian cultures where honor killing take place usually or practices commonly are mostly in Asian
cultures like Pakistani, Indian, Turkish and Afghani.



Imran Khan Laghari Honor Killing in Pakistan / 18

lies in the sexuality and virginity of the female (Khan 2006, p. 61). The cultures where
honor killing take place are described by the survival of standards of honor. It is the
idea that honor can vanish that is mainly used for the justification honor killing (Ibid,
p. 43). Honor relates to a person’s reputation. A person’s honor is dependant on the

behavior of a female and that behavior must therefore be controlled (Khan 2006).

Honor is about a right to respect, in the sense of claim for respect. The
community has a duty to respect a person, to the extent that the code of honor is
followed. If the code of honor is breached, the person and his family loose his honor.
The lost honor becomes a reality only when it is made public. Therefore, honor killing
is extremely doubtful unless the violation becomes known in the community (khan
2006, p. 58). Thus the ideas of honor and lost honor are based on the notion of
justification of collective injury; the focus is on the severity of the violence, not the
offender of the crime. By contrast, passion exists in a private relationship between a
man and a woman. The idea of passion excludes all men who are not or cannot be
sexually involved with a woman (fathers, sons, brothers) (Ibid, p. 64). The problem at
stake is more passionate jealousy than violated manliness. The idea of passion is based

on the notion of excuses. Here the actors are excused, not the acts.

To summarize, honor is based on ideas of family, relatives, status, honor
and collectively, while passion is based on ideas of individualism, romantic fusion,
and sexual jealousy. Therefore in culture of honor the woman who gets killed is
daughter, sister and mother, while in the culture of passions it is wife, ex-wife and girl
friend who are the victims of murder (Ibid, p. 44). Ultimately, the result of killing in
the name of honor and killing in the name of passion is the same, but the reasons are
different. Therefore, Khan (2006, p. 67) argues that killing ensures honor in Asia,
while killing ensures passion in Europe. It has, though, been argued that the notion of
honor in Europe in the Middle Ages was not very much different from the
understanding of honor and honor codes of the present-day Middle East and South
Asia (Bahaduri 2008 & Khan 2006, p. 52). According to such analysis the European
honor notion started to focus on the internal aspects, such as personal reliability, of

honor (Siddiqui 2007). Consequently, it may be that an honor justification also causes
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killing in the name of passion in the western side (Khan 2006). On the other hand, as
discussed above, honor is a very complex notion and codes of honor lay down diverse
types of conduct, including in severe cases, killing committed in the name of honor not

in the name of shame or so-called passion.

2.4 Islam and Honor Killing

Honor killing is by no means an Islamic concept. The origins of honor
killing existed well before the beginning of Islam. The notion of honor indeed was a
part of the legal history of Western states before its growth in Muslim states (Muslim
Council of Britain n.d). Islam does not sanction honor killing, and indeed, Quranic law
again and again condemns murder (Ibid pp. 1-2). On the other hand, the idea of
carrying out an Islamic obligation has become an explanation for numerous offenders
of honor killing. The concept of honor does not begin from Islam; it is important to
take into account the impact of the differing religious obligations of men and women,
particularly in regard to chastity. The Quran admonishes both men and women to
guard their modesty. Though, women have the greater burden, as they are obligatory
by the text not only to lower their gaze but to cover their adornments, whereas men are
simply admonished to lower their gaze (Saeed 2004, p. 3). When joined with the
notion of male power over women attributed to other Quranic verses, such
interpretations taken out of context create an undue focus on male liability to control
female chastity, as exhibited by the varying clothing requirements imposed upon

women in some Islamic countries (Ibid, p. 4).

Rahat (2004, p. 82) argues that Islam was innovatory in according property
rights, inheritance, and political participation to women. Rahat further argues that
gender equality is in fact a fundamental concept of Islam which has been challenged
by male dominated societies. The Quran inflicts a heavy burden on an individual who
charges a woman with adultery by imposing a condition of at least four eyewitnesses
(Saeed 2004, p. 2). Islamic law interprets the Quranic evidentiary law of evidence as
requiring the viewing of the real penetration during sexual intercourse, without having

violated the offender’s privacy (Rahat 2004). In reality, the punishment has been
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commonly interpreted to be one for a crime of public indecency rather than private
sexual misconduct. The Quran definitely condemns anyone who brings a false charge

of adultery or lack of chastity against a woman (Hudood Ordinance 1979).

Numerous Hadiths' (Traditions) of the Holy Prophet Muhammad
(P.B.U.H) point out that he tried to avoid even the voluntary confessions of adulterers,
and only upon an adulterer’s persistent repeated confession would he ultimately order
punishment (Rahat 2004). The Quranic punishment for extramarital sexual activity is
severe as it mandates a punishment of whipping or stoning; however, punishment is to
be meted out to both (male and female) adulterers (Hudood Ordinance 1979). Even
though this condition is applied similarly to both men and women, it is women who
are generally the targets, in some cases an unmarried woman’s pregnancy is utilized as
proof of her dishonor (HRCP 2006). In every case, a settlement of guilt and
subsequent punishment should be determined by a fair judicial procedure, rather than
by an extra-legal honor killing (Shah 2002). Therefore, Islamic law certainly does not

overlook honor killing and condemns murder as well as false accusations of adultery.

There are numerous bases on which perpetrators of honor killing usually
connect honor Killing with Islam. These grounds are verses of the Quran, Hadiths, and
approval from scholars. On the basis of these grounds, perpetrators defend honor
killing as an Islamic practice. Perpetrators, in support of their argument that honor
killing is allowed by Islam, often rely on Quranic verses. The most cited verse Surah

Noor 4: 15 of the Quran in relation to honor killing practice are:

“As for those of your women who are guilty of lewdness, call to
witness four of you against them. And if they testify (to the truth of
the allegation) then confine them to the houses until death take them
or (until) Allah appoint for them a way.”

1
Hadith means the oral traditions relating to the word and deeds of the Holy Prophet Muhammad
(P.B.U.H). Hadith collections are regarded as important tools for determining the Muslim way of life.



Fac. of Grad. Studies, Mahidol Univ. M.A. (Human Rights) / 21

Another verse of Surah Noor 4: 34 of Quran is also interpreted to prescribe
wife beating as an acceptable resort in cases of honor crimes, including the practice of
honor killing. Basically both of the above verses of Quran are related to adultery,

while same are also interpreted for honor killing.

Besides the verses of Quran, a number of Hadiths are often cited by
perpetrators to support honor killing. These Hadiths are related to adultery. One of the
Hadiths is:

“A woman came to the Holy Prophet Muhammad (P.B.U.H) and
asking for purification by seeking punishment. He told her to go
away and seek God’s forgiveness. She persisted four times and
admitted she was pregnant. He told her to wait until she had given
birth. Then he said Muslim community should wait until she had
weaned her child. When the day arrived for the child to take solid
food, Holy Prophet Muhammad (P.B.U.H) handed child over to the
community. And when he had given command over her and she was
put in a hole up to her breast, he ordered the people to stone her.
Khalid bin al-walid came forward with a stone which he threw at her
head, and when the blood spurted on her face he cursed her (Sahih
Muslim, No 4206).”

Honor killing is not allowed in Islam, but it still receives approval from
Islamic scholars. Although a person is taking the law into his own hands is not
normally allowed in Islam, the unwillingness of Islamic scholars to condemn the
honor killing works as a sort of sanction. Perpetrators make full use, and take full
advantage of this approval and commit honor killing in the name of Islam.

A number of honor Kkilling perpetrators have claimed that they are
convinced that there is religious legitimacy to what they have done. I still remember,

in 2004, a perpetrator of honor killing stated in the court that:
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“l do not consider this murder. It was like cutting off a bad finger.
I was administering God’s law. I am Muslim, and in our religion,
whoever crosses the limits prescribed in Quran and Sunnah must

face the punishment.”

Such arguments, therefore, are often used to explain that Islam does
sanction the practice of honor Killing, and perpetrators often commit the crime of

honor killing in the name of Islam.

2.5 Honor Killing and Human Rights

The main reason of international human rights law has been taken into
account as protecting individuals against violence committed by the state and its
agencies and violence committed by private actors. These actors have conventionally
been excluded from the sphere of international human rights law and numerous forms
of violence against women have consequently not been viewed as violations imputable
to the state (Connors 2007). Moreover, the customary view of the law of state
responsibility grasps a state responsible only for violations of international obligations
committed by or attributable to the state (Gupta 2008). In other words, in addition to
the obligation to respect the human rights of individuals, states also have a
responsibility to guard and guarantee human rights and fundamental freedoms. Even
though violence by private citizens, for instance honor killing, may be illegal the
national laws of a number of countries, it is the systematic failure by states to stop and
investigate these crimes, and to punish the violators, that is the reason why honor
killing is and should be on the agenda of international human rights lawmakers
(Connors 2007). Accordingly, the UN Special Rapporteur on Extrajudicial, Summary
and Arbitrary Executions (2001, pp.15-16) has taken up the question of honor killing
in her reports where the state either approves of, or supports honor killing, or extends

impunity to perpetrators by giving implicit support to the practice.

The issue of honor killing is not explicitly addressed in any human rights
instruments, and, with the exception of the UN Declaration on the Elimination of all
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Forms of Violence against Women, (Gupta 2008) honor killing remains an area
untouched by international human rights instruments (Sen 2008). Despite this, honor
killing is in violation of a number of international human rights laws and an
authorization to deal with honor killing as a human rights violation can be derived
both from common and women’s specific human rights mechanisms and, at least to

some extent, from customary international law (Connors 2007).

Although this practice is homicide or killing, it clearly and openly
infringes the primary right to life (Sen 2007). Provisions providing protection for life
may be found in various international human rights instruments, including the
Universal Declaration on Human Rights (UDHR 1948) Article 3, the International
Covenant on Civil and Political Rights (ICCPR 1966) Article 6, the Convention on the
Rights of the Child (CRC 1989) Article 6, the European Convention on Human Rights
and Fundamental Freedoms (ECHR 1950) Article 2, the American Convention on
Human Rights (ACHR 1969) Article 4, and the African Charter on Human and
People’s Rights (ACHPR 1981) Article 4. In addition, the right to life in the context of
violence against women is reaffirmed in the Convention on the Prevention,
Punishment and Eradication of Violence against Women, and the Declaration on the
Elimination of Violence against Women of the United Nation General Assembly
(Connors 2007 & Sen 2007).

Under international law, states are obliged to guarantee to protect the
human rights of all persons, without discrimination (Connors 2007). Moreover, states
must guarantee that all persons enjoy the right to equal protection of law and equality
before the law. Provisions including the principle of equality and providing for the
prohibition against discrimination are found in different instruments (Zahid 2008). The
UDHR (1948) prohibits discrimination in Article 2 and provides for the right to
equality before the law in Article 7. The ICCPR (1966) includes a comprehensive non-
discrimination provision in Article 26 in addition to the equality provision in Article 3.
Article 2(1) of the Covenant (ICCPR 1966) obliges all states to respect and ensure for
all persons within its jurisdiction the rights recognized in the Covenant, without
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distinction of any kind, such as race, color, sex, language, religion political or other

opinion, national or social origin, property, birth or other status.

All the regional treaties include a similar provision that guarantees the
same rights in the respective treaties without discrimination (Connors 2007). In
addition, Protocol 12 to the European Court of Human Rights provides for a free-
standing non-discrimination provision. Also, Article 15(1) of Convention on the
Elimination of All forms of Violence against Women (1979) provides that state parties
shall “accord to women equality with men before the law”. The ICCPR (1966)
similarly provides that “All persons shall be equal before the courts and tribunals”.
Arguably honor killing comprises discrimination where the laws appropriate to this
crime treat men and women on an unequal basis because such laws give justification
only for men who commit honor killing or may treat the conduct men and women
differently (Khan 2006).

According to the Committee on the Elimination of Discrimination against
Women (CEDAW), “gender-based violence is violence that is directed against a
woman because she is a woman or that affects women disproportionately. Such
violence includes acts that inflict physical, mental or sexual harm or suffering, threats
of such acts, coercion and other deprivations of liberty” (General Recommendations
1992, p. 31). In 1993, the General Assembly followed the CEDAW'’s roadmap and
accepted the declaration on the elimination of violence against women. The
declaration adopts the committee’s definition of gender-based violence and defines
violence against women in similar terms (Declaration on the Elimination of Violence
Against Women 1993). The declaration then goes on to identify various types of
violence against women, including violence in the family, violence in the community
and violence perpetrated or condoned by the state (Ibid, p. 4). The platform for action
that was also adopted by the fourth world conference on women in Beijing in 1995
provides a similar definition of violence against women (Mughal 2008). At the

regional level, the Inter-American Convention on the prevention, punishment and
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eradication of violence against women (1994) was adopted in 19942, It remains the
only instrument to address the problem of violence against women explicitly and
specifically at treaty level. The Convention defines violence against women as “any
act or conduct, psychological harm or suffering to women, whether in the public or the
private sphere” (lbid, p. 2). Violence against women is understood to comprise
different kinds of physical, sexual and psychological violence taking place within the
family or domestic sphere, or in the community, which is also perpetrated or condoned
by the state (Ibid, pp. 3-5).

Being murder, honor killing is a most extreme form of physical harm and a
form of violence that occurs within the family and affects women disproportionately.
Hence, honor Killing is clearly a form of violence against women in the family as
defined in these international documents. Thus, the practice of honor killing has
subsequently been referred to as a type of violence against women in the international
documents (Connors 2007). One of the most comprehensive recent additions in the
area of violence against women is the Council of Europe recommendation on the
protection of women against violence (The Protection of Women against Violence
Recommendation 2002). Significantly, this recommendation explicitly includes honor
killing in the definition of violence against women and lists recommendations for
measures to be taken concerning honor Killing (Ibid, p. 6). The practice of honor
killing in all its forms is a human rights violation, a violation of international human

rights laws, and a violation of the fundamental rights of human beings.
2.6 Conclusion

This analysis suggests that the honor Killing practice in Pakistan is
increasing day by day for a variety of economic and conceptual reasons. These causes
are deeply rooted in the society of Pakistan. This practice also takes place in the name
of Islam, but as we have seen, it has nothing to do with Islam. This practice is a

violation of different international human rights laws. Due to the number of cases and

Text of Inter-American Convention in the Prevention, Punishment and Eradication of Violence Against Women
1994 is available at http://www.unhcr.org/refworld/publisher,OAS,,,3ae6b38b1c,0.html, retrieved on 7.03.2009
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severity of honor killing in the society of Pakistan, it is important to limit and eradicate
this practice. In this regard, the role of the criminal justice system is important. In the
next chapter we will examine the structure and mandates of the criminal justice system

in Pakistan in relation to honor killing.
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CHAPTER I
CRIMINAL JUSTICE SYSTEM AND JIRGA SYSTEM IN
PAKISTAN

3.1 Introduction

The main objective of this chapter is to address the structure and mandates
of the criminal justice system in Pakistan in relation to honor killing, and to provide an
overview of the jirga system in Pakistan. The first part provides an overview of the
criminal justice system in Pakistan. The second part discusses in detail the structure
and mandates of the Supreme Court, Federal Shariat Court, High Court, Sessions
Court, Magistrate’s Court, Special tribunals and Courts, Justice and Law Commission,
and the Mohtasib Court in relation to honor killing. The later part provides an
overview of the jirga system in Pakistan, including its definition, historical
background and process. It is important to understand the structure and mandates of
the criminal justice system to decide whether the criminal justice system has authority

to deal with the issue of honor killing.

3.2 Overview of Criminal Justice System in Pakistan

The criminal justice system that operates in Pakistan today has developed
over a long period (Haider 1983). Despite the consecutive changes of rulers, the
criminal justice system has generally maintained a steady growth and gradual advance
towards consolidation and improvement. It has experienced and gone through three
diverse periods of historical development, namely, Hindu Kingdom, Muslim-rule and
British colonial domination (Ibid, p.79). The fourth and present period started with the
partition of India and the establishment of Pakistan as a sovereign and independent
state. The system, thus, has evolved through a process of reform and development

(Ibid, p. 81). Throughout this process of development and growth, the criminal justice
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system absorbed influences from foreign doctrines and indigenous practices. These
influences were organizing system’s structure and hierarchy, power, functions and

following procedures in reaching decisions (Ibid, p. 85).

Upon independence in the year 1947, Pakistan inherited the constitution of
the pre-partition period. As a result, the criminal justice system of the British period
continued with a number of new amendments and modifications to fulfill the
requirements of the new republic (Karim 1999). This process did not interrupt the
operations of the criminal justice system in the country. The criminal justice system’s
structure remained the same (lbid, p. 103). The constitutional developments in 1956,
1962 and 1973 did not severely impact the criminal justice system or its functions and
jurisdiction (Karim 1999 & Haider 1983). During and after the constitutional
development, the powers and functions of this system remained the same. Therefore,
the current criminal justice system is considered as one of the most legitimate

institutions of the country due to its uninterrupted existence.

The constitution of 1973 of Pakistan fully discusses the formation,
function and powers of the criminal justice system. The Pakistan criminal justice
system was established under Article 175 of the Constitution of Pakistan. It is based
on the English common law with provisions to realize its commitments as an Islamic
state. The Criminal Justice System is comprised of the Supreme Court in the Capital, a
High Court in each of the four provinces, a Court of Sessions Judge in each of the 106
districts which deals with the trials of criminal cases particularly death cases and
hudood cases, the Court of Magistrates in every district where magistrates deal with
many cases other than death cases, a Court of Civil Judge in every district of the
province which deals with civil cases, Tribunals and Special Courts which deal with

special or specific types of case (A legal research Guide to Pakistan 2005)**.

3
Numbers of Tribunals and special courts have been established by or under the Acts of Parliament or
Acts of Provincial Assemblies.
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A dual criminal justice system also operates in Pakistan under the
constitution. In 1978, Pakistan instituted a parallel system of justice with the
introduction of the Federal Shariat™* Court under article 203 A & B of the Constitution
of Pakistan. The initial purpose of the court was to review whether the existing laws
were contrary to the shariat, the holy law of Islam. The Shariat Court was organized as
a parallel justice system with Shariat benches located in all four provinces and the
main Shariat Court in Islamabad. In 1983, local level courts were introduced, led by an
Islamic cleric acting as a religious judge Mohtasib™. Mohtasib Courts hear criminal

|16

cases dealing with Islamic law at the local level™. The following table shows the

hierarchy of the criminal justice system of Pakistan.

The criminal justice system applies Islamic legal tenets and values, known as the Shariat.

Mohtasib is an Arabic word. Literally, Mohtasib is the person who enforces the accountability
(Karim 1999)

Office of Mohtasib has been established during the period of Army dictatorship to get support and
trust of tribal people in Russia Afghan war.
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Criminal Justice System in Pakistan

Based on
English
System

Based on
Islamic System

Supreme

Court of Special

Federal

Pakistan Tribunals Shariat Court

High Court of Special
Pakistan Courts

Law and
Justice
Division

Sessions
Courts

Migstrate
Courts

Table: 3.1 The Pakistan Criminal Justice System

From the above table, some parts of the criminal justice system do not deal directly
with the cases of honor killing. These parts are the Special Tribunals, Special Courts,
Federal Shariat Court, Magistrates Court and Mohtasib Court. However, it is important
to discuss these courts because these courts come under the authority of the criminal

justice system of Pakistan.
3.3 Structure and Mandates of the Supreme Court of Pakistan
The foundation of the Supreme Court w laid down in 1973. It is at the apex

of the criminal justice structure of the country. It was established under the
constitution of 1973 which is the supreme law of the state. According to the
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constitution of Pakistan, the head of the Supreme Court is known as the Chief Justice
of Pakistan. At present, there are twenty seven other judges in the Court with recent
amendment by the parliament (Karim 1999, p. 75). The number of judges in the
Supreme Court is determined by the parliament and the President of Pakistan has
authority to appoint the Chief Justice. The President also has power to appoint all the
judges of court in consultation with the Chief Justice. The judges of the Supreme
Court remain in the office until the age of sixty five years. The permanent bench of the
Supreme Court is in Islamabad, the capital of Pakistan, but it also runs branches at

four provincial headquarters in Lahore, Karachi, Peshawar and Quetta.

As laid down in the constitution, the Supreme Court has original, appellate
and advisory functions to deal with different cases. It has the authority decide disputes
between the provincial governments and federal government or between any two or
more provinces. If it judges that an issue is of public significance, with reference to the
enforcement of any of the fundamental human rights guaranteed by the Constitution of
Pakistan 1973, it has the power to make any suitable order for the enforcement of
fundamental human rights. It has authority to listen and decide on reviews, revisions,
and petitions from verdicts of the Sessions Courts, decrees, final orders or rulings
given by the Shariat Court, the High Court, the Special Courts and the Tribunals in

different cases®’.

An appeal to the Supreme Court can be made as of right in numerous
cases. The President of Pakistan can enquire the view of the Supreme Court on any
issue of law which he considers of public significance. The Court then judges the issue

so referred and reports its view on the issue to the President. It may, if it considers

! This includes a number of criminal cases like murder, honor killing, other severe crimes related to
honor (domestic violence, torture of women, wata sata(exchange marriages), marriage with Holy Quran
and wani (giving a girl including sister or daughter or relative female in marriage by the family of
perpetrator to the family of a victim to save the perpetrator), threat to life, rape, kidnapping, robbery,
theft, hijacking, drugs, smuggling, trafficking and human rights violation (provided in Constitution of
Pakistan). Petitions can be filled directly under section 497 of Constitution of Pakistan 1973 & Pakistan
Penal Code 1860.
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expedient to do so in the interests of impartiality, move any case under litigation,
appeal or other proceedings pending before any High Court to any other High Court.
The practice and procedure of the lower courts is regulated by the regulations made by
the Supreme Court. All the subordinate courts of the Supreme Court are mandatory to
proceed in aid of it. Any verdict of the Supreme Court to the extent it decides an issue
of law or is based upon or pronounces a principle of law is legally binding on all
courts in Pakistan and become substantive laws. It has power to review any verdict
marked or any order made by it. The Supreme Court’s decisions are taken as precedent
and used as case law when similar issues later arise for adjudication. The special
function of this court is to take suo muto notice of any issue and issue immediate
directions to investigate the case and submit a report within a given time. Suo Moto is
special power to the Supreme Court in which the Court can take notice of any matter
without any application or case or complaint by any aggrieved party. The Supreme
Court has used this power in many cases. Its decisions on different matters lead to

additions, amendments and the development of new laws.

In honor Killing cases, the Supreme Court can be accessed to seek justice.
Review, revision and appeal can be filed by the families of victims or families of
perpetrators to challenge the decision of the High Court (Code of Criminal Procedure
of Pakistan 1898). Such litigation can be initiated in the Supreme Court after a
decision of the High Court. Both parties have to engage lawyers to contest the
litigation in the Supreme Court (Criminal Courts Rules 1974). During the proceedings,
a state lawyer defends the plea on behalf of a victim’s family. A perpetrator’s family
needs to engage a private lawyer to contest a case. If the family of a perpetrator is
unable to engage a lawyer, on their request, they will be provided a prosecutor by the

court. Both parties have liberty to engage a private lawyer.

The Supreme Court has taken a few Suo Moto notices in different cases of
honor Killing. In 2006, the Supreme Court took notice of an honor killing. This
incident took place in District Sanghar Sindh, where the father brutally murdered his
daughter and a man whom she had chosen as her spouse against the will and wish of
her family and relatives (Raza 2006, p. 100). The Supreme Court took Sou Moto
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notice in another case in March 2009. In this case, a seventeen year old Taslim Solangi of
Khairpur was thrown to dogs. Later, she was killed brutally in the name of honor (The
News 2009). In that case, the Supreme Court issued a direction to the police to
investigate and submit a report within 45 days. The Supreme Court also ordered a
commission headed by a Sessions judge to ascertain the facts in the reported case.
Besides these notices, the Supreme Court has passed a few judgments against this
practice. These decisions of the Supreme Court will be discussed in detail in the fourth

chapter.

3.4 Structure and mandates of the Federal Shariat Court of Pakistan

Pakistan implemented a complete code of Islamic Laws and instituted the
Federal Shariat Court, a court of Islamic law, in 1980 (Mughal 2004). At that time, the
Pakistani government announced its commitment to the development of an Islamic
economy. The movement intensified efforts to enforce the prohibition against
economic practices outlawed by Muslim theology, such as riba (interest) (Federal
Shariat Court 2003). This court has eight Muslim judges, including the Chief Justice;
four of the judges are qualified to be the High Court judges and three are ulama
(scholars versed in Islamic Law) (Mujhal 2004 pp. 45-50). The principal seat of the
Federal Shariat Court is in Islamabad, but it conducts circuits in Lahore, Karachi,
Peshawar and Quetta (Ibid, p. 62).

The main function of the court is to decide criminal appeals and cases in
light of Islamic law. The key function of the court is to examine and decide whether a
law contradicts an injunction of Islam laid down in the holy Quran and Sunnah of the
Holy Prophet Muhammad (Peace Be upon Him) (Ibid, pp. 83-84). When the court
finds any violation of Islamic law, the criminal justice system is required to take
measures to add or amend the law to bring it into compliance with the injunction of
Islam (Ibid, p. 84). The court also has exclusive power to hear appeals the decisions of
the criminal courts under Hudood law (law pertaining to intoxication offenses) such as

theft, zina (rape), qatl-e-gharait (all forms of killing in the name of honor) and gazaf
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(false imputation of zina) (Ibid, p. 83). No fee is payable in criminal cases for filing
any petition in the Shariat Court (Federal Shariat Court 2003).

This court does not deal directly with cases of honor killing. Literature is
not found to analyze the mandates of this court in relation to honor killing. I have
practiced as lawyer for more then five years, and, according to my knowledge, this
court has not considered the issue of honor killing. This court is mostly involved in
law making litigation to analyze whether existing or new laws are compatible with

Islam, or not.

3.5 Structure and mandates of the High Court of Pakistan

The High Court™® was established by the constitution of Pakistan in 1978.
The Capital region of the country falls within the control of this court. The head of this
court is the Chief Justice. Currently, the High Courts of all four provinces consist of
fifty judges in the Punjab High Court, twenty eight judges of Sindh High Court, fifteen
judges of NWFP High Court and six judges of Baluchistan High Court, including the
Chief Justice, respectively. The President of the country has authority to appoint
judges of the High Court after consultation with the Chief Justice of the Supreme
Court, Chief Justice of the High Court and the Governor of the Province in which
appointment is to be made. This appointment is under the constitution of Pakistan.
Any person who is forty years of age or more, who has been an advocate of the High
Court for ten years, or has been an officer at judiciary for ten years or a public
prosecutor for ten years, or who has served as a Session judge can qualify for the post
of judge of the High Court. It has principal seats in four provinces (Sindh, Punjab,
Baluchistan and NWFP) and numerous branches within all the four provinces

respectively.

The main function of the High Court is to issue orders for the enforcement

of fundamental human rights under article 199(2) of the constitution of Pakistan, to

18
The High Court of Pakistan has established under the constitution of Pakistan 1973.
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hear appeals in criminal and civil cases, to hear appeals against judgments, decrees,
orders of tribunals under special law, to decide references under section 100 of the
Civil Procedure code, to issue directions of the nature of habeas corpus under section
491 of the Code of Criminal Procedure (1898), to hear appeals against acquittal under
section 417 of Pakistan Penal Code (1860), to review and revise different appeals
under section 114 and 115 of the Civil Procedure code (1906), and to refer any matter
to the Supreme Court. It has the authority to remove any matter related to criminal
litigation from a trial court and refer it to any other court competent to entertain the
matter. It has broad appellate authority against the verdicts, decisions, decrees, orders
and rulings passed by the civil and criminal courts. It has supremacy to formulate laws
regulating its performance and procedure and of courts subordinate to it. It supervises,
manages and organizes all courts subordinate to it and any verdict of it binds all courts

subordinate to it.

The High Court can be accessed in honor Killing cases. In the High Court
an appeal can be filed against the decision of the Sessions Court by the family of a
perpetrator or a victim (Criminal Courts Rule 1974). This appeal can be filed on
dissatisfaction ground from the decision of the Session Court. Both parties have to
engage lawyers to contest their appeal in the High Court. Both the contesting parties
have the option to engage private lawyers or request the court to appoint a lawyer. A
bail application for the release of an honor killing perpetrator can be filled in the High
Court. The family of a victim has the option to oppose the release of perpetrator on
bail (Ibid, p. 38). The High Courts of different provinces have given few decisions
condemning the practice honor killing in Pakistan. This mandate of the High Court

will be discussed in chapter four.

3.6 Structures and mandates of the Sessions Court

The Sessions Court is constituted by the criminal procedure code under the
High Court in each province. The judge of the Sessions Court is known as a Sessions
Judge (Code of Criminal Procedure 1898). The federal government has the authority

to appoint Sessions judges. A person having five years experience practicing as a
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lawyer and enrolled as an advocate of the High Court or officer in judiciary is eligible
for the post of Sessions judge. The main function of the Sessions Court is to deal with
criminal cases including murder, rape, robbery, honor crimes, hijacking, juvenile
crimes, kidnapping and cases arising out of the enforcement of laws relating to the
1979 Hudood Ordinance. The key functions of the court are to pass any sentence
authorized by law, pass orders on bail applications, entertain direct complaints of
human rights violation, and to refer cases to other courts. The Sessions Court is given
an additional function of justice of peace. Through this function it hears cases related
to the violation of peace in the jurisdiction of the court. Appeal against a decision of
Sessions court is entertained by the High Court. In every district of each province,
there is a Sessions Court.

The Sessions Court has original jurisdiction to try criminal cases. Like all
other criminal cases, proceedings of honor killing cases take place at the Sessions
Court (Criminal Courts Rule 1974). Such cases can be contested between the family a
victim and the family of a perpetrator through their lawyers. The family of a
perpetrator has the right to file a bail application in the Sessions Court for the release
of the perpetrator on bail. The family of a victim can oppose the bail application by
filing an objection. The family of a victim can file an application for proceedings to be
expedited. They can also file an application for the protection and security of
witnesses (Code of Criminal Procedure of Pakistan 1898). The family of a victim can
file a direct complaint in the Sessions Court to register their case directly. The direct
complaint can be filed when the police refuse to register the case.

3.7 Structure and mandates of the Magistrate Court

The Magistrate Court is constituted by the criminal procedure code under
the High Court of every province. The head of a magistrate court is known as a
magistrate. The Provincial Government and the High Court is the appointing authority
for magistrates. A person having two years practice and enrolled as a lawyer in lower
courts or judicial officer is eligible for the post of magistrate. The main functions of

the Magistrate Court is to deal with cases involving theft, zina (rape) and property
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disputes, and to issue arrest and search warrants, pronounce convictions and sentences,
and to entertain direct complaints. Appeal against a decision of the Magistrate Court is
entertained by the Sessions Court and also by the High Court according to the nature

of the punishment. In every district of the each province, there is a Magistrate Court.

The Magistrate Court can be accessed for the preliminary process in honor
killing cases. In this court, the family of a victim and witnesses can be called to
identify the accused (Code of Criminal Procedure of Pakistan 1898). After
identification, the family of a perpetrator can file an application to place the accused in
judicial custody (Criminal Courts Rule 1974). On the other hand, the family of a
victim can oppose such an application by filling an objection. Police can request the

remand of a perpetrator for investigation.
3.8 Structure and mandates of Special Tribunals and Courts

Numbers of special tribunals and courts have been constituted within the
criminal justice system to deal with particular kinds of criminal cases. Such tribunals
and courts deal with different issues such as insurance, income tax, services,
corruption, terrorism, banking, customs, human trafficking, family disputes,
commercial disputes, drugs and labor (Karim 1999)*. Besides these institutions
special commissions are also formed by the Supreme Court to enquire into and
ascertain the facts in special cases like murder, robbery and fraud (Hider 1983). A
number of High Court judges, Additional Sessions judges, civil judges and
Magistrates have been appointed to these tribunals, special courts and commissions.
Such appointment is made by the Supreme Court. The criminal justice system has
provided different acts and ordinances for tribunals and special courts to deal with
cases according to the nature and extent of the case (Karim 1999, p. 50). An appeal
against the decision of special courts can be made to the High Court and against the

decision of Labor Courts and Human Trafficking Courts lies to the Sessions Court.

These tribunals and special courts include the appellate Tribunal, Income Tax Tribunal, Services
Tribunals, Anti Terrorism Courts, Banking Courts, and Courts for Revival of Bank Loans, Customs
courts, family courts, Traffic Courts, Anti Corruption Courts, special Commercial Courts, Drug Courts
and Labor Courts (Criminal Law Review 2005).
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Appeal against the decision of tribunals lies to the Supreme Court (Ibid, p 53). These
tribunals and special courts are established in the federal capital territory and each
province of the country (lbid, p. 56).Quick and inexpensive procedures have been
developed to overcome the problems of undue delays in providing justice and the huge

cost involved in litigation, a legacy of the past (Ibid, p. 57).

Special commissions can be established by the Supreme Court to
investigate cases of honor killing. These commissions have authority to hear evidence,
hear bail applications and come up with a decision within a specific time (Criminal
Courts Rule 1974). Both the parties from the accused’s and victim’s side join the
proceeding through filing an application (lbid, p. 70). These commissions have power
to issue directions to police to finalize an investigation within a given time (lbid, p.
72).

3.9 The Law and Justice Commission

The Law and Justice Commission is a counseling and consultative body to
the Supreme Court and the Federal Government. This commission has been
established since 1979. This commission consists of representatives from the Ministry
of Law and Ministry of Justice and Peace. It has sections in each province that come
under the criminal justice system which deals with criminal and legal matters within
the province (Law Commission Ordinance 1979). It is called upon by the Supreme
Court, from time to time, to tender advice on various important and controversial
constitutional and legal issues (A legal research Guide to Pakistan 2005). The main
function of the commission is to develop ordinances and bills. Since January 2003, it
has received and dealt with numbers of cases for vetting drafts of various legislative
measures, statutory rules, orders and notifications (Pakistan Times 2003). The key
function and responsibility of the commission is to watch over the litigation on behalf
of the Supreme Court and the government ((Law Commission Ordinance 1979, p. 2).
It is also involved in the appointment of Law Officers including the Attorney General,
Deputy Attorney General and Standing Counsels. It also approves the selection of

legal advisers for which purpose there is a committee comprising the Attorney
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General, Law and Justice Minister and the Law and Justice Secretary (Law
Commission Ordinance 1979). The Federal Judicial Academy was set up by the Law
and Justice Ministry in 1997 for the training of judges, government law officers,
public prosecutors, lawyers, police officials and doctors dealing with criminal and
medical legal cases (Federal Judicial Academy 1997). In 2004, this commission
developed the honor bill which will be discussed in the coming chapters (Mughal
2008, p. 33).

3.10 Mohtasib

During the formation of Pakistan in 1947, different independent Muslim
states joined the country. These sates became the part of Pakistan under the pact that
these states will carry out their own laws and administration. In 1970, the government
took measures to ensure its power over these autonomous states through appointment
of its political agent. In 1983, after the development of a new ordinance, the
government established the institution of Mohtasib (Wafaqi Mohtasib Order 1983).

The Mohtasib, who is appointed by the President of Pakistan, holds office
for a period of four years. The appointed Mohtasib is not eligible for any extension of
tenure, or for re-appointment under any circumstances. The main reason for creating
the office of Mohtasib was to identify, inspect, redress and rectify any injustice done
to a person through maladministration?® on the part of a Federal Agency FATA
(Federally Administrated Tribal Areas) or a Federal Government official. The prime
purpose of this institution is to institutionalize a structure for enforcing legislative
responsibility. This institution has already been established in Sindh province and
Azad Kashmir (WMO 1983). As | have mentioned in the beginning, this court does
not deal with the issue of honor killing.

The Wafaqi Mohtasib Order 1983 defines the term maladministration to cover a very wide spectrum,
encompassing every conceivable form of administrative practice, “It includes a decision, process, recommendation,
an act of omission or commission, which: (a) is contrary to law, rules or regulations (b) is perverse, arbitrary or
unreasonable, unjust, biased, oppressive or discriminatory (c) involves the exercise of powers, or the failure, or
refusal to do so, for corrupt.”



Imran Khan Laghari Criminal Justice System and Jirga System in Pakistan/ 40

3.11 Overview of Jirga System

3.11.1 Definition of Jirga

The term jirga according to the Urdu Descriptive Dictionary (1995, p. 123)
is an original Urdu word, which in its common usage, refers to the gathering of a few
or a large number of people; it also means consultation according to this source. The
word jirga is also used in Persian/Dari. According to the Sindhi Language Dictionary
(1990, p. 75), it is derived from jirg, which means a place of community, circle, but is
commonly used to refer to a gathering of people. Scholars consider that the word jirga
originates from Balochi language, where it has a very similar meaning. Other scholars
believe that jirga is a Panjabi word which means a gathering, a public meeting, a

puchayat or a consultation (Malik 2004).

To Murree, Sindhi, Baloch, Pukhtoon, Tajak, Hazara and Shin tribes, the
literal meaning of jirga is one such traditional institute which seeks solution to their
economical, social, cultural and defense problems under their social and cultural
system by integrated consultation and collective participation such as issuance of
traditional laws, check and balance, distribution, arrangement and utilization of
resources and distribution of labor (Zaheer 2001). Zaheer (2001, p. 50) illustrates the
institution of jirga in this way “the jirga includes all adult males and rules by
consensus. In theory, a jirga can be convened at any level of tribal organization, from

the smallest linage level, but there are larger tribal or even inter-tribal jirgas”.

3.11.2 Historical Background of Jirga System

From the historical perspective, the mechanism of jirga system has been
developed in response to indigenous challenges. During the two centuries under
British colonial rule, this region (Sindh) went through drastic political, socio-economic
and administrative changes (Malik 2004). The local legal system was not immune to
such changes. Due to vested political interests in the rural areas, the British colonial

administration exploited the local power structure of rural feudal lords by granting
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them absolute power over the lives of their people (Ibid, p. 20 & Zaheer 2001). In
return, they gained the loyalty and alliance of the local feudal lords. The colonial
masters were not concerned with the interests of the weak and vulnerable parts of the

population such as peasants, minorities and women (Zaheer 2001, p. 59).

In the field of administration and justice, the unchecked power of the local
feudal lords became institutionalized in the form of a local administrative forum called
the jirga system, in the areas of Sindh, Baluchistan, NWFP and Punjab (Al 2002). The
establishment and development of a jirga type of administrative court in Sindh started
as early as the middle of the nineteenth century (Malik 2004, p. 23). Right after the
Birth occupation of Sindh in 1843, Sir Charles Napier assembled the feudal lords
around Sindh. In return for their allegiance and loyalty, he gave them full authority to
rule over the people of their areas (lbid, p. 24). Within a few years, historical records
show that local feudal lords gained unlimited and unchecked power over the lives of

powerless communities.

At that time, all decisions regarding justice, conflicts, disputes and
financial transactions and trade were made by the local feudal lords (lbid, p. 25).
Within a few years, women were bought and sold, and killed on the slightest pretext
involving their moral conduct. Such brutal incidents rose to the extent that the British
government had to interfere and warn that if women in a particular area were killed or
went missing, the local feudal lords would be answerable (Ibid, p. 28). But such
warnings did not make a difference to the misogynistic attitudes of the local feudal
lords and their administrative system, which continued to pass judgments against the
moral misconduct of women in the form of the death penalty (Zaheer 2001).
Eventually, local custom became customary law and created misogynistic perceptions
regarding coercion and control of female sexuality. As a result, the killing of women
in the name of honor after accusing them of moral corruption became common
practice (Ibid, p. 30).
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3.11.3 Procedure of Jirga System

In rural areas, a perceived injustice is frequently immediately responded to
at the family level, without further consultation. If a person is Killed, the perpetrator is
killed in return, often causing long chains of revenge killings. Such blood disputes
often span decades and engage dozens of revenge killings. Jirgas are often called to
resolve these disputes (Al 2002). It usually initiates different steps for agreement that
may resolve the conflict through financial payments or the handing over of a woman
to the victim’s family. These steps are often taken when the issue of honor is at stake
(Ibid, p. 6).

Besides this, a variety of issues and disputes are put before jirgas such as
women’s betrayal and immorality, property or land disputes, water conflicts, theft of
money or animals, murder, and arbitration between two warring parties (Shirkat Gah
2003). Jirga hearings can be called upon by a head of jirga who is aware of a dispute.
He has power to issue notice to the people involved to attend a jirga or respond to a
complaint submitted to the head of jirga. The head of a jirga may decide a case alone,
or with an assembly of elders of the area (Malik 2004). Both conflicting parties have
to agree to bring their matter to the jirga and agree to be present during the
proceedings. Proceedings begin by the complainant presenting his case and the other

party then responds.

Perpetrators have to be present in person and defend their case (Al 2002).
In some cases, proceedings have postponed when the perpetrator did not appear before
the jirga. If any doubt arises about a statement given in the defense, an honest and
trustworthy person® of the tribe or from another tribe may be requested to verify the
truthfulness of the statement by asking the accused to put his hand on the Holy Quran
(Zaheer 2001, p. 60). In some parts of Sindh and Punjab, the accused is asked to walk
on hot coals to prove his or her innocence. The bugti tribe in Baluchistan practices this

custom frequently. There is no proper procedure to investigate a matter to reach a final

This person mostly called amin in the local language of the rural areas of Sindh.
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verdict (Ibid, p. 62). There is only one method to get an insight into the matter and that
is by oath on the Holy Quran. Perpetrators, who want to save their lives and escape
penalties and punishments, generally tell lies even though they took an oath on the
Holy Quran (lbid, p. 63).

3.12 Conclusion

As we have seen from the above discussion, the criminal justice system is
a legitimate institution to deal with this inhuman practice through different lawful
measures. It has power to deal with all types of cases committed in the state. It has
complete authority to entertain cases of honor killing and issue punishments against
perpetrators. It has also authority to develop new laws, set precedents through
judgments for lower courts, and amend existing laws. This ample authority has
enabled the criminal justice system to set good examples to confine the practice of
honor killing. Such good examples in the way of good practices which the criminal
justice system has initiated to confine this inhuman practice will be discussed in the

next chapter.
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CHAPTER IV
POSITIVE CHANGES RELATED TO HONOR KILLING IN
PAKISTAN

4.1 Introduction

This chapter mainly discusses positive changes related to honor killing in
Pakistan, and is divided into three parts. The first part explores the positive changes in
policy initiated by the government in collaboration with NGOs. The second part
discusses the positive changes in law. The third part considers positive changes in
terms of judicial approaches. This chapter examines the positive decisions specially
taken by the superior courts in cases of honor killing. It is important to note that most
of the positive changes discussed in this chapter took place mainly after 1990. The
main reason for this was the political shift in Pakistan from dictatorship to a
democratic regime (Mughal 2008). The eleven year dictatorship under General Zia Ul
Hag ended in 1988. In becoming Prime Minister, this was the first time in the history
of the Muslim world that a lady, Shaheed Mohtarma Benazir Bhutto, became a head of
government. The number of government polices increased after this shift of power
(Hyder 1996). Positive mindsets tool place in higher institutions of the country. These
institutions included the police, criminal justice system and education. Due to this shift
of government, positive changes have been initiated over time to address the severity
of the honor Killing practice in the country. These positive initiatives further continued

during the governments of Nawaz Sharif and Perviaz Musharaf.
4.2 Positive changes in policies
The Government of Pakistan and the criminal justice system have taken

some positive steps in order to confine the practice of honor killing. Such steps have

been taken individually and with the collaboration of different non-government
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organizations. These measures have been initiated over time to restrain this inhuman

practice (Ali 2007) and are shown in the following table in chronological order.
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Table: 4.1 Positive changes in policies, law and the judicial approach

Year  Positive changes to mitigate Honor Killing Initiated/Decision by
1979 Establishment of the Ministry of Women’s Government of
Development Pakistan
1994 Establishment of the Inquiry Commission for Government of
Women Pakistan & Law and
Justice Commission
1998 National Plan of Action for the eradication of all Government of Pakistan
customary and traditional practices & Supreme Court
2000 Honor killing viewed as Human Rights Violation Supreme Court of
and victim’s rights perception Pakistan
2000 Establishment of the National Commission on the Government of
Status of Women Pakistan & Law and
Justice Commission
2000 Honor killing was condemned and termed as
brutal practice High Court of
Baluchistan
2001 The practice of honor killing was termed as
murder
Supreme Court of
2001 Killing can not be condoned in the name of honor Pakistan
2002 Severity of honor killing addressed Supreme Court of
Pakistan
2002 Honor killing differentiated from Islam
High Court of Sindh
Federal Shariat Court
2004 A project on social audit about honor Killing Law and Justice
Commission & UK
Department of
Development
2004 Women'’s rights project Law and Justice
Commission,
Government of
Pakistan, UNDP &
Government of Norway
2004 Promulgation of the Honor Bill Law and Justice
(Criminal Law Amendment) Commission
2004  Jirga system was banned in Sindh High Court of Sindh
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The Government of Pakistan has established a special ministry for
women’s development. This ministry came into existence in 1979 (Sustainable
Development Policy Institute 2008). The Ministry of Women’s Development works to
promote gender equality, ensure women’s human rights, suggest the development of
new laws and the amendment of existing laws, and uphold the status of women (Ibid,
p. 23). It exists at the federal and provincial government level. The functions of the
Ministry mainly include ensuring that women's needs are represented sufficiently in
the public policies developed by different government bodies and agencies, working
for the empowerment of women in the country; and raising awareness campaigns by
the way of media education and street theaters against honor crimes which mostly
targeted women (lbid, p. 24). It is a platform for the promotion and undertaking of
projects that focus specifically on reducing honor crimes (lbid, 25). It also ensures
equality in education and employment, and full participation of women in all spheres
of social welfare. Right now, it is the main platform through which numerous
women’s rights organizations (NGOs) get official funds from the federal and
provincial governments for different projects for the protection of women from

different honor crimes, including honor killing (Ibid, p. 30).

In 1994, the Government of Pakistan with the collaboration of the Law and
Justice Commission set up an Inquiry Commission for Women, headed by a Supreme
Court judge and consisting of human rights lawyers, Islamic scholars and legislators to
review the existing laws that perpetuate discrimination against women (Ali 2007). The
recommendations of the Commission were given adequate consideration by the
Supreme Court and the government in order to develop new laws and amend existing

laws which discriminate against women in society (Ibid, p. 151).

According to Zahid (2007), the National Plan of Action for the Eradication
of All Customary and Tradition Practices which addresses severe violence was
adopted as a working document in August 1998 by the Government of Pakistan and
the Law and Justice Commission. Emphasis was put on eradication of honor killing,
wani, exchange marriage, marriage with Holy Quran, honor crimes, domestic violence

and other forms of violence against women.
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In 2000, the Government of Pakistan in consultation with the Law and
Justice Commission established the National Commission on the Status of Women
(NCSW), an autonomous institution (Ibid, p. 35). The most important reason behind
the development of this institution was to make sufficient plans to eradicate domestic
violence, honor killing, abuse against women and to recommend hoe the Government

might to implement these plans on a long-term basis (Ibid, pp. 36-37).

In 2004, a social audit was undertaken for the pervious four years by the
Government with the help of the Law and Justice Commission of Pakistan and was
funded by the UK Department of Development (National Report of Pakistan 2005, p.
7). The main purpose of this project was to raise awareness among people about honor
killing, to promote community-based strategies to reduce honor killing, and to collect
related data on such killings including the areas where they are committed, case
histories, perpetrators and reasons for killing (lbid, p. 10). A survey about honor
killing cases from the rural areas of Sindh, Baluchistan, NWFP and Southern Punjab
districts was completed in April 2003, and was presented to the commission in
August, 2004 (lbid, pp. 11-12). With the help of this comprehensive survey, the
criminal justice system took effective measures for the eradication of this brutal
practice through legal amendments (lbid, p. 13).

In 2004, the Women’s Rights project was designed by the Law and Justice
Commission with the help of UNDP, the Government of Pakistan and the Government
of Norway (UNDP 2006). It was a pioneering effort to bring knowledge about
fundamental rights and an awareness of brutal customary practices to deprived women
around the country at the district and union council levels (Ibid, p. 89). This project
mainly aimed at enhancing awareness among women about their human rights as
prescribed in national and international law, and about costmary practices and their
detrimental consequences on women, at raising voices against such practices, and
improving access to the criminal justice system in cases of violation in certain matters
(Ibid, pp. 90-93).
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4.3 Positive changes in Law

A significant positive change in law was undertaken by the Law and
Justice Commission in 2004. The Commission amended the criminal law. This
amendment is known as Honor Bill (Mughal 2008, p. 287). The amendment was
mainly made in section 299-ii and 302 of the Pakistan Penal Code of 1860. Section
299-ii of Pakistan Penal Code of 1860 defines murder. In section 299-ii, this
amendment extended this definition to include murders committed in the name of

honor. According to this amendment:

“Offences committed in the name or the pretext of honor which
are defined as karo kari, siyah kari or similar other customs or
practices will be considered as murder.” (Section 299-ii of Pakistan
Penal Code of 1860)

One of the achievements of this legal amendment was that it initiated a
provision to Section 302(c) of the Penal Code. This amendment guaranteed that
offences committed in the name of honor would be liable for maximum sentence in the
provisions of criminal law and not liable to the judicial discretion prescribed in section
302(c) (Qureshi 2005, p. 70). In the past, Section 302(c) left a wide discretion for the
courts to decide that maximum punishments would not apply to murder according to
the injunctions of Islam (Ibid, p. 72). Deciding whether such circumstances were in
accordance with Islamic injunctions in a particular case was subject only to the court’s
discretion. Numerous honor killing cases were handled under this provision with only

light punishments awarded to the perpetrators (Hussain 2006).

After the modification in section 302(c), perpetrators of honor killing are
liable to death (Pakistan Penal Code 1860). The main amendment made in article
302(c) brings honor Killing into the domain of murder. The Pakistan Penal Code of

1860 defines the punishment for murder in section 302:
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Whoever commits gatl-e-amd (Intentional murder) subject to the
provisions of this chapter shall be; a) punished with death as Qisas22
(Revenge), b) punished with death or imprisonment for life as tazir
(Punishment other then Islamic Law) having regard to the facts and
circumstances of the case, if the proof in either of the forms
specified in section 304 is not available and c) punishment with
imprisonment of either description for a term which may extend to

twenty five years (but shall not be less then ten years).

Section 302(c) of Pakistan Penal Code 1860 also states “Provided that
nothing in this clause shall apply to offence to gatl-e-amd®® if committed in the name
of honor or on the pretext of honor and the same shall fall within the ambit of clause
(@) or clause (b), as the case may be”. This bill was developed in view of the Supreme
Court’s and the High Court’s judgments and decisions against this practice. This bill
will benefit the families of honor killing victims in the rural areas and increase access
to the criminal justice system. It is also meant to deter the perpetrators of honor

Killing.
4.4 Positive changes in judicial approaches

The criminal justice system has initiated some positive steps, particularly
focusing on the brutal practice of honor killing in its legal decisions (Khan 2006, p.
90). It seems from the following judgments that judges have positive mindsets in
respect of cases of honor killing. Mainly these decisions have been taken by the judges
of the Supreme Court and High Court. These decisions are often brought to the courts

as precedent (case law) by lawyers to contest later cases of honor Killing.

Qisas is also an Islamic concept which means retaliation, like hand for a hand. In the case of
murder, heirs of deceased demand the execution of murder.

3 Pakistan Penal Code 1860 defines the gatl-e-amd under section 300 as “Whoever, with the intention
of causing death or with the intention of causing bodily injury to a person, by doing an act which in the
ordinary course of nature is likely to cause death, or with-the knowledge that his act is so imminently
dangerous that it must in all probability cause death, causes the death of such person, is said to commit
gatl-e-amd”.
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In the case of Akram Khan vs The State (C.A. No. 401, September 20,
2000), the Chief Justice of Pakistan for the first time ever in the history of the criminal
justice system viewed the practice of honor killing from the human rights violation
and victim’s rights perception (Mughal 2008, p. 219). This decision has later been
used in a number of honor killing cases to seek the justice for the family of victim. The

Chief Justice stated during the proceeding of the case:

Nobody had the right, nor could they be permitted to take law into
their own hands to take the life of anybody in the name of honor.
Neither the land nor the religion permits so-called honor killing,
which amounts to murder. Such a murder is a violation of the basic
right to life of the victim as protected in Article 9 of the Constitution
of Pakistan 1973%* (Pakistan Legal Decisions 2001, pp. 96-98).

In the case of Abdul Zahir vs The State (Cr. A. No. 45, May 5, 2000) the
High Court of Baluchistan condemned the practice of honor killing by changing a
verdict of life imprisonment to a death sentence. The court also criticized the tradition
and custom of this brutal practice which dehumanizes women (Ali 2007, Ibid, p. 39).
In this judgment, Islam and honor killing are clearly differentiated. During the

judgment the Chief Justice of the Baluchistan High Court ordered:

Nobody could be allowed to take law in his hand in the name of so

called gharait (Honor of a man or family)25 which was not only
against injunctions of Islam but law and constitution too and illegal
century old customary practice could not preferred over the dictates
of Allah and Hadith of Holy Prophet Muhammad (Peace be Upon

Him). Life could not be taken away in Islam or in law on the basis of

4
Article 8 (1) of Constitution of Pakistan 1973 stated that “Any law or custom or usage having force
of law, in so far as it is inconsistent with right conferred by this chapter, shall, to the extend of such
inconsistency, be void”.

5
Word gharait denotes as honor of a man or family within Pakistan
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mere accusations or rumors otherwise. It insisted and gave clear
massage that siyah kari had nothing to do with the teachings of Islam
(Pakistan Criminal Law Journal 2001, p. 1779).

In another case of Muhammad Khan vs The State (Cr. A. No. 91, April 20,
2001) of siyah kari, the Supreme Court rejected an appeal for abolition of the death
sentence. In its judgment, the Supreme Court highlighted the practice of honor killing

as qatl-e-amd (murder). During its judgment it remarked:

By and large all the cases of grave and sudden provocation would
not legally fall within the purview of section 302(c) of Pakistan
Penal Code, particularly those of gatl-e-amd of wife, sister, mother
or other very close female relatives at the hands of males on the
allegation siyah kari” (Supreme Court Monthly Review 2001, p.
406-407).

An appeal was made to the Supreme Court in the case of Qadir Bux vs The
State (Cr. A. No. 174, October 19, 2001) against the decision of the Baluchistan High
Court which sentenced the perpetrator of an honor killing to life imprisonment. The
Supreme Court refused to overturn this decision on the basis that murder cannot be
forgiven in the name of honor (Supreme Court Monthly Review 2001. The Supreme

Court in its decision stated:

Even otherwise, murder cannot be condoned on the ground of
siyah kari (Honor killing). Notwithstanding such allegations, murder
is to be punished with death unless there are mitigating
circumstances to justify imprisonment for life (Supreme Court
Monthly Review 2001, p. 733).

The High Court of Sindh in its decision in the case of Saddique vs The
State (Cr. A. No. 327, February 25, 2002) was very positive in using its discretionary
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powers under Section 338-F of the Pakistan Penal Code 186026 to confirm the death
sentence to address and recognize the severity of honor Killing. In this case, a decision
was passed against the father who had killed his daughter, her husband and child in the
name of honor following the daughter’s marriage by choice (Pakistan Legal Decisions
2002, p. 444). The confirmation of the death penalty was upheld despite the fact that a
compromise had been finalized between the perpetrator and the family members of the
victims (Ibid, p. 445). The court substantiated its positive approach by stating that:

The practice of honor killing requires a strong judicial reaction, as
it is the act that is at a socio political plane a blow to the concept of a
free dynamic and an egalitarian society. The practice of honor
Killing, the court felt, represented a certain mental outlook which
seeks to deny identical rights to women, those rights which are
recognized not only in Islam but have been protected in the law of
the land and enshrined in the Constitution of Pakistan (Ibid, pp. 446-
447).

In Hyder Ali vs State (C. P. No. 86, March 11, 2002), a constitutional
petition was filed in the Federal Shariat Court to distinguish honor killing practice
from Islam. The main purpose of this petition was to challenge the validity of this
practice in the context of Islam (Pakistan Legal Decisions 2002, p. 367). In this
petition the plea was made for the Federal Shariat Court to to clarify the position of
Islamic law on honor Killing which is usually pleaded by the perpetrators professing
customary gharait and to get away with murder (Ibid, p. 368). Deciding this appeal the
Federal Shariat Court ordered that:

Killing a person in the name of honor is not Islamic by any
standard; no one has right under Islam and law to murder a person

for gharait. Being a Muslim state we profess our love for Islam and

26

Section 338-F of the Pakistan Penal Code of 1860 is states that “the interpretation and application of
the provisions of this Chapter, and in respect of matter ancillary or akin thereto, the Court shall be
guided by the Injunctions of Islam as laid down in the Holy Qur'an and Sunnah”.
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demand its enforcement in the country, but ignore clear Quranic
Injunction about the rights of woman. Dozens of innocent women
are slaughtered in the name of honor in our society. Almighty Allah
eliminated the evil pre-Islamic period, and thus, no case of honor
killing was reported in the early period of Islam. In this view honor
killing practice is a murder and it has nothing to do with Islam (Ibid,
p. 374).

This decision has clearly differentiated honor killing and Islam which
brings the awareness to the common people regarding this practice, as this practice is

usually misunderstood as an Islamic practice.

Honor Killing is mostly committed in the rural areas of Pakistan and there
are far fewer honor killings in urban areas. The main reason for this difference is that
people living in urban areas have relatively good access to the criminal justice system,
education system, and media. There is no concept of the jirga system in urban areas,
but in rural areas the structure of jirga is very strong. Jirga exists illegal. As we have
seen in chapter one, the highest number of honor killings incidents took place in 2003.
Most of these killings took place by order of the jirga or because the family of the
killed was victim unable to seek justice (Asian Research Center 2004). Due to the
huge number of killings in the name of honor in 2003, the National Commission on
the Status of Women Pakistan filed petition NCSW vs The State (C.P. No. 79, April 23,
2004) in the High Court of Sindh in 2004. After hearing the arguments of the parties,
the High Court of Sindh Pakistan delivered a landmark decision against the jirga
system. It banned the jirga system within the province of Sindh (Mughal 2008, p. 147).
This decision was vital to restrain the jirga system in Sindh where large numbers of
honor killings take place every year (Khan 2006, p. 132). The Chief Justice of the

Sindh High Court said while pronouncing the verdict on the petition:

The law has now been repealed and the jirga system is unlawful
and illegal, and against the provisions of the constitution and law of

the land. The police are duty bound to take appropriate action to
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prevent the holding of jirga within their jurisdictions. The press
which has already played a commendable and positive role, in this
behalf, is expected to continue to play the same role by pinpointing
the assembly of jirga, so that the police can act promptly according
to law and such information can be made available to the police

through their own intelligence agencies” (Daily Kawish 2004 p. 15).

4.5 Conclusion

These positive changes created hope that in time this change in opinions
and attitudes would filter down to the country’s different departments which are
accountable for governing justice. Such measures should be increased. If the
perpetrators of this practice can commit killings without apprehension of punishment
and with impunity, the practice of honor killings will never be broken. The overt
elimination of this practice committed in the name of honor from the criminal justice
system through strong measures will certainly create a hope for a future where justice

and equity is accessible to women who are the major victims of this practice.

It is clear from the above discussion that the aim of these positive changes
is to halt the practice of honor killing. Nevertheless, honor Killing is still taking place
within the country. This is mainly because the criminal justice system is facing
number of challenges to its efforts to stamp out this practice within the country. Such
challenges affect the criminal justice system directly or indirectly. These challenges
are national discriminatory laws, international law, judges, police and jirga system.

These challenges will be analyzed in the next chapter.
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CHAPTER V
CHALLENGES TO THE CRIMINAL JUSTICE SYSTEM IN
PAKISTAN

5.1 Introduction

The main aim of this chapter is to explore the challenges which the
criminal justice system is facing in dealing with the practice of honor killing. This
practice is taking place frequently in the country. We have seen previously that
although the criminal justice system with the collaboration of the Government and
NGOs has taken a number of positive steps to confine and root out this practice, it still
survives. The key objective of this chapter is to investigate these challenges which
give continuity to this practice and make the criminal justice system ineffective. This
chapter explores the challenges which are embedded in the national discriminatory
laws (Pakistan Penal Code, Hudood Ordinance and Qisas and Diyat Ordiance,),
responses of government to international law, the judicial process, police institution,

and the jirga system.

5.2 National laws

Upon independence in 1947, Pakistan inherited the criminal system in
place in the Indian sub-continent during the British colonial rule. The common law
system was inherited by the new state and its criminal justice system modeled after the
English criminal system. The Pakistan Penal Code (PPC) (previously the British Penal
Code 1860) is the main legislation regulating criminal acts in the country. In the
Pakistan Penal Code numerous amendments have been made over time. Besides these
amendments a new law, the Hudood Ordinance, was introduced in 1979 with the

provisions of Islam.
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There was a history behind the introduction of Hudood Ordinance. In
1977, the martial law regime of General Zia-ul-Haq that lasted for eleven years after
usurping power from the first democratically elected Prime Minister Zulfigar Ali
Bhutto introduced the concept of Islamization in Pakistan. Thus, a course of action
was started which would boost legal discrimination against women through the
introduction of the Hudood Ordinance (Saeed 2005).

It is important to note the timing of events around this period regionally,
and how the political expansion in Pakistan led to the Islamization of neighboring
Afghanistan. Zia-ul-Haqg’s regime and Ayatollah Khomeini’s Islamic uprising in Iran
covered the way for a backward journey for the women of Pakistan, Iran and
Afghanistan, and turned them into the first targets of oppression, and social and
religious discrimination. Together, the Islamic Revolution in neighboring Iran, the
execution by hanging of Zulifgar Ali Bhutto by the US backed military regime in
Pakistan, and the Soviet invasion of Afghanistan, were the major reasons for the
imposition of the Hudood Ordinance in 1979 to regain the trust of the people of
Pakistan (Saeed 2005).

The process of political Islamization in Pakistan under the military
dictatorship of Zia-ul-Hagq (late 1980s) began after the introduction of Hudood

Ordinance27. This process brought about certain important constitutional amendments

in 1988 which resulted in the incorporation of the Objectives Resolution through

Article 2-A into the parent law of the country and hence made it justifiable28 for all
laws to be examined by the Federal Shariat Court (created under Article 203C (1) as
part of the process) to determine whether they were in conformity with the injunctions
of Islam.

7
Hudood Ordinances promulgated in 1979, included the Zina Ordinance, the law governing theft,
consumption of alcohol, Qazf (perjury) etc

The Objectives Resolution previous to this had been a preamble part of all constitutions and operated
as a set of informal guidelines to lawmakers to ensure that all laws enacted were in conformity with the
laws of the Quran and Sunnah.
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Thus, in 1989 the Supreme Court Shariat Appellate Bench through its
judgment declared the prevalent laws on murder and bodily injury under the Pakistan
Penal Code as repugnant to Islamic law and issued directions to the federal
government to amend these provisions within a stipulated deadline. The result was the
introduction in 1990 of the Qisas and Diyat Ordinance through amendment to sections
309 and 310 of the Pakistan Penal Code 1860. Through this amendment section 301-|
of the Pakistan Penal Code was abolished. We will discuss the Pakistan Penal Code,
Hudood Ordinance and Qisas and Diyat Law (Amendment in the Pakistan Penal Code
1860) in later sections. The table below indicates the chronological order of these

laws:

Table: 5 Chronological Order of new laws and amendments in law

Time Legal Changes Implications for gender and honor
Period killing
1860 British Penal Code Women’s Modesty and chastity

(Later, Pakistan Penal Code in
1947 Section 300-1 later abolished

1979 Hudood Ordinance Sexual offences by and against women
(Introduction of new law on the particularly rape and adultery
basis of Islam)

1990 Qisas and Diyat ordinance Favor Perpetrator of honor killing in
(Amendment in Section 309 and mitigation or escape from punishment
310 of Pakistan Penal Code)

5.2.1 The Pakistan Penal Code

The Pakistan Penal Code 1860%° and Criminal Procedure Code 1898
constitute the main legislation regulating criminal acts in the country. Over the years

9
Previously this code was known as the British Penal Code 1860.
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since independence numerous amendments have been made to this law, and many
Islamic provisions have been incorporated in it, mainly following the inclusion of the
Constitutional requirement in 1988 that all laws of the country be brought into
conformity with the Holy Quran and Sunnah (Hyder 2000, p. 136). Before the
amendments to the Pakistan Penal Code though, which were brought about in the
1970s by the then autocratic government’s policy for the incorporation of Islamic
provisions into the criminal law, the British penal code itself incorporated a notion of
women’s modesty and chastity and the protection of honor of those male family
members who held lawful authority over their women (Ibid, p. 139). Thus under this
law women were not considered individuals that needed protection of the law directly,
but in fact were put under the charge of a legal ward or guardian. Taking a woman
away from this sphere of male trust was then seen as a crime (temptation of married
women, kidnapping and abduction from legal guardian), even in cases where she
exercised her own choice to associate with males outside the prohibited degree (lIbid,
p. 145).

The Pakistan Penal Code in its original form, also contained a section
whereby causing the death of a person due to grave and sudden provocation was
described as culpable killing not amounting to murder (lbid, p. 147)®. This section
300-1 of the Pakistan Penal Code (which codified English common law) used to
provide an exception which stated that culpable homicide was not murder if an
accused in a murder case could demonstrate that he had been deprived of the power of
self-control by grave and sudden provocation. Even though not explicitly recognizing
a defense only for males who kill female relatives, the courts’ application of this
provision resulted in an excess of court decisions mitigating sentences in cases of
honor killings (Fidh, 2007, p. 34). This provided adequate discretion to judges to
freely interpret the provisions of these sections, letting their own communal and class

Exception is given to section 300 of Pakistan Penal Code 1860, this section stated: “Culpable
homicide is not murder if the offender, while deprived of the power of self-control by grave and sudden
provocation, causes the death of the person who gave the provocation or causes the death of any other
person by mistake or accident”.
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biases dictate their verdicts in cases relating to honor killing which we will analyze in

the later section.

5.2.2 Hudood Ordinance

The Hudood Ordinance was introduced to reflect the Quran and Sunnah in
1979 (Hudood Ordinance 1979). The Hudood Ordinance made zina (fornication) and
zina-bil-jabr (rape) a criminal offence liable to be punished by stoning or public
whipping for both offences if certain evidentiary requirements are fulfilled (Rahat
2005 p.10 & Hudood Ordinance 1979). The Hudood Ordinance does not firmly
distinguish between zina-bil-jabr and zina so that a zina victim who cannot establish
that she did not consent to intercourse risks is being charged with fornication and

punished accordingly (Saeed 2004).

One of the most dismaying aspects of this is that, in a situation where the
prosecution fails to prove a woman’s complaint of rape or there is no conviction
because of insufficient evidence, the testimony of rape is treated as a confession of
adultery (Saeed 2004, p 35). Moreover, pregnancy is treated as proof of adultery
which is used as physical confession. A consensual sexual relationship in a marriage
of choice can be converted into a zina offence by establishing that a marriage of choice
is invalid or by producing proof of earlier marriage through forged documentation
(Rahat 2005). In this way the law then produces unchaste women, discredits their
reputations, imprisons them and makes rehabilitation a near impossibility.

The number of women in prison has increased drastically since the
promulgation of this law, because sexual intercourse outside marriage has become a
cognizable offence (Saeed 2004). According to the Hudood Ordinance, any aggrieved
person (not only an aggrieved party) may register a First Information Report (FIR)
with the police and the police can arrest such persons. Further, bail cannot be assumed.
Women (and men) who are arrested can simply be left in prison for years without any
legal assistance (Rahat 2000). The fear of accusation of and imprisonment for zina is

the main factor which discourages women from making accusations of zina. Other
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important factors preventing women from reporting zina include women’s own
feelings of disgrace and shame, and the perception of male relatives that their own
honor has been violated. This may result in increased violence against the woman and

even her murder.

5.2.3 Law of Qisas and Diyat

The Qisas and Diyat Ordinance (Amendment in Pakistan Penal Code), was
introduced in 1990 through amendment to sections 309 and 310 of the Pakistan Penal
Code. Qisas crimes are very well defined in the Quran and Sunnah.** Usually, gisas
crimes, including maiming, murder, deliberate or non-deliberate physical injury, etc,
give rise to two types of sanctions: gisas (revenge) or diyat (compensation). However,
it should be noted that the code of retribution does not apply if the victim was impious
or was in the process of committing a crime, such as adultery. In such a case, the
killing involves only diyat on part of the heir of the victim. Besides, female Muslim
victims and their heirs are only allowed to diyat the amount of which is half of that of
a male. As a result, such killings come under the Qisas and Dyiat Ordinance (Fidh,
2007, p. 34).

Under the Qisas and Diyat Ordinance of 1990, a perpetrator of murder is
liable to be punished by a death sentence unless he confesses to the crime to the
satisfaction of the court, or where there are a requisite number of credible
eyewitnesses to the offence (Ibid, p. 37). Where these evidentiary obligations are not
fulfilled, the court has the discretion to pass a maximum sentence of life imprisonment
or death (Ibid, p. 40). There are a number of grounds on which a perpetrator can be

freed from sentence. In cases where the victim is either the child or grandchild of the

! Sunnah literally means “firmed path”, and therefore the Sunnah of the Holy Prophet Muhammad
(P.B.U.H) means the way of the Holy Prophet Muhammad (P.B.U.H). Terminologically, the word
‘Sunnah’ in Islam means those religious actions that were instituted by the Holy Prophet Muhammad
(P.B.U.H) the last massager of Allah during the 23 years of his ministry and which Muslims initially
received through consensus of companions of Holy Prophet Muhammad (P.B.U.H) Sahaaba (true
followers), and further through generation-to-generation transmission.
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perpetrator or where the perpetrator is the husband of the victim and there are children
from the marriage, the courts have the discretion to impose a maximum punishment of

fourteen years of imprisonment (Ibid, p. 42).

Although the amendment to section 300-1 of the Pakistan Penal Code 1860 did
away with the mitigation of punishment in cases of murder by grave and sudden
provocation, the provisions enacted under the Qisas and Diyat Ordinance had an
immense impact on cases of honor killing. According to the statistics issued by a local
NGO, the Human Rights Commission of Pakistan, (HRCP) (2001, p. 81) in 2000, 269
women out of the 303 women reported by national newspapers as having been killed
in the name of honor were known to their killers. The majority of these women were
either killed by their brothers, husbands, fathers, sons or other male relatives (Ibid, p.
82). The law, for that reason, automatically exempts certain perpetrators who are
related to their victims from the maximum sentence of death or life imprisonment. In
cases of honor killing, this privatization of murder cases results in a legal absurdity
where in most cases the victim’s family and the perpetrator are one and the same and it
is seen that usually in cases of honor killing the accused gets away without any

punishment (Human Rights Commission Pakistan 2002, p. 76).

The court also has the discretion to impose the lowest sentence under
section 302 (c) of the Pakistan Penal Code. It depends upon the circumstances of the
case. As will be glimpsed in the part on judicial approach later, the courts have
generally exploited this discretion to reflect their own social and traditional biases.
The judiciary permits its hateful view of the role of women in the society to influence
their judgments by reducing punishments of perpetrators in cases where the women

victim has been killed in the so called tradition and norm of honor (Hyder 2000, 89).

The Islamization of the criminal law also resulted in the preface of

provisions of Section 309 (qisas)32 and 310 (diyat)33 of the Pakistan Penal Code that

2
Section 309 of Pakistan penal code stated that “In the case of gatl-i-amd, an adult sane wali may, at
any time and without any compensation, waive his right of gisas: Provided that the right of gisas shall
not be waived; (a) where the Government is the wali, or (b) where the right of gisas vests in a minor or
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allows the family of a killed victim the right to pardon the perpetrator completely or to
reach a compromise whereby the perpetrator is released upon payment of
compensation to the victim’s family, known as compounding the offence (Hyder 2000,
p. 97). A High Court Judge in the case of Jan Khan vs The State (C. P. No. 269,
August 3, 1989) explained the Islamic rules on conciliation between a victim’s family

and an accused in honor killing cases:

In Islam, the individual victim or his heirs retain from the start to
the end complete control over the matter including the offense and
the offender. They may not report it; they may not prosecute the
offender. They may abandon prosecution of their free will. They
may forgive the offender at any stage before the execution of the
punishment. They may accept financial or other compensation to
purge the offense and the offender. They may compromise. They can
receive diyat from the offender. The state cannot slow down but
must do its best to help them in achieving their object and in
appropriately exercising their rights (Pakistan Legal Decisions 1989,
p. 633).

As is evident from the statement of the High Court judge above, the state
takes a back seat in matters where families handle the proceedings and the court does
not consider it essential to examine the process of negotiations between the two

parties. It is in fact most often an out of court matter. Prior to this amendment, the

insane, (2) Where a victim has more than one wali any one of them may waive his right of gisas:
Provided that the wali who does not waive the right of gisas shall be entitled to his share of diyat. (3)
Where there are more than one victim, the waiver of the right of gisas by the wali of one victim shall
not affect the right of gisas of the wali of the other victim. (4) Where there is more than one offender,
the waiver of the right of gisas against one offender shall not affect the right of gisas against the other
offender.”

3 Section 310 of Pakistan Penal Code stated that “In the case of gatl-i-amd, an adult sane wali may, at
any time on accepting badl-i-sulh, compound his right of gisas: Provided that giving a female in
marriage shall not be a valid badl-i-sulh. (2) Where a wali is a minor or an insane, the wali of such
minor or insane wali may compound the right of gisas on behalf of such minor or insane wali: Provided
that the value of badf-i-sufh shall not be less than the value of diyat. (3) Where the Government is the
wali, it may compound the right of gisas: Provided that fee value of badi-i-sulh shall not be less than the
value of diyat.”
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state was a party to murder cases, which were not compoundable (offence against

state). As noted by a Supreme Court lawyer Rasool Bux Palijo:34

There are a lot of economic fallouts of such provisions where the
poor may be cornered into compromising even for the most heinous

crimes in lieu of a hefty payoff, for instance.

This promotes the practice of settling murder cases, and especially cases of
honor killing, through a compromise. The crime of honor killing thus becomes an
offence against the victim’s family rather than against the state and a matter of social

economic and cultural values as opposed to lawfully enforceable rules.
5.3 International Law

Pakistan joined the United Nations on 31 September 1947. Since then, the
Government of Pakistan has signed, ratified or acceded to different international
human rights laws. Among those international human rights laws, Pakistan in the year
1996 ratified the UN Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW). Through ratifying the CEDAW convention, Pakistan has
an obligation to protect women from sexual and other forms of gender-based violence

perpetrated by state agents and private citizens (UNHCR 2004, p. 08).

By adopting this convention, Pakistan agreed to incorporate its provisions
to eliminate discrimination against women. Pakistan has been rather unsuccessful in
incorporating several of these provisions into domestic law as well as Pakistani
society. One significant matter identified in the Women’s Convention is the need to
eliminate cultural practices and customs that discriminate against women as stipulated
in articles 2(f) and 5(a) of the CEDAW.

34
Interviewed by the author on 25.06.2008 at Hyderabad.
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A number of nations, like Pakistan, consider that cultural practices are not
a violation of human rights since they are regarded as customary. While the Pakistan

Government ratified the Women’s Convention and issued its reservati0n35, it did not
make a reservation relating to these articles on cultural practices and customs, nor did
it affirm that Pakistani customs and cultural practices were to be preferred over
constitutional or international law. Though Pakistan has ratified the CEDAW, it has
not yet executed or integrated many of its provisions into the national law (UN 2000).

Up to now, Pakistan has not signed or ratified the Optional Protocol of the Women’s

. 36
Convention

Pakistan submitted its first, second and third combined periodic report to
the committee on CEDAW in 2007. This report was submitted ten years after
ratification of the CEDAW. The CEDAW Committee has expressed its concerns over
the response of the Government of Pakistan towards implementation of the CEDAW.
These concerns were highlighted when the Committee took up Pakistan’s first report
on compliance with the CEDAW. These concerns were articulated by the Committee
during its concluding remarks. The main concerns raised by the Committee were
violence against women, discriminatory legislation, the jirga system, and the
ineffectiveness of various programs carried out to promote women’s rights
(Committee on CEDAW 2007).

In particular, the CEDAW Committee expressed its concerns towards the
increase of violence against women including rape, domestic violence, violence at
work, and crimes committed in the name of honor (Ibid, p. 3). The committee issued

reservations over discriminatory legislations including Hudood Ordinance 1979,

Pakistan agreed to the CEDAW by making a declaration on the Convention and entering a
reservation on Article 29 (1). Pakistan agreed “The accession by [the] Government of the Islamic
Republic of Pakistan to the [said Convention] is subject to the provisions of the Constitution of the
Islamic Republic of Pakistan”, while the reservation of Pakistan states "The Government of the Islamic
Republic of Pakistan declares that it does not consider itself bound by paragraph 1 of article 29 of the
Convention.” Above data available at- http://www.unifem.org.in/CEDAW%20A%20Manual.pdf,
retrieved on, 25.02.2008
36 The Optional Protocol on CEDAW was entered into force on December 22, 2000. As of that date, 90
countries have ratified the Optional Protocol. Data for optional protocol is available at
http://www.un.org/womenwatch/daw/cedaw/protocol/sigop.htm, retrieved on 26.02.2008
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Citizenship Act 1951 and Qisas and Diyat Ordinance (Amendment in Pakistan Penal
Code 1860) (Committee on CEDAW 2007). Through expression its serious concerns,

Committee stated:

The Citizenship Act 1951, which does not allow Pakistani women
to pass their nationality to a foreign spouse; the Hudood Ordinances,
1979, in particular those related to “Offences of Zina” and the Qisas
and Diyat law, which allows for the victim of violence or his/her heir
to determine whether to exact retribution (Qisas) or payment of
compensation (Diyat) or to pardon the accused, thus providing
impunity for perpetrators of violence against women, especially
perpetrators of crimes committed in the name of honor (Ibid, pp. 3-
4).

The CEDAW Committee also expressed its concerns over the jirga system.

In its concluding comments, on Pakistan’s periodic report, it stated:

The informal dispute resolution forums (jirgas) continue to
function and take decisions that call for the perpetration of violence
against women, despite the ruling of a superior court requiring the

elimination of such forums (Ibid, p. 5).

The Government of Pakistan mentioned in the report a few programs
which were implemented to promote women’s rights. The report, however, did not
discuss the effectiveness of those programs, and in this regard the CEDAW

Committee has expressed serious concerns over this lack of information, stating:

While noting the various programs carried out to promote
women’s rights, the Committee regrets the lack of information in the

report on the impact of such programs (lbid, p. 8).
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Besides these main concerns, the Committee on CEDAW has expressed
concerns over the persistent system of forced and early marriage; the lack of
information on women with disabilities; the situation of women in rural areas;
women’s lack of access to health care; discrimination faced by women in the formal
employment; the high illiteracy rate of women; the inadequacy of registration of births
and marriages; and the low number of women judges (Committee on CEDAW 2007).
In view of these concerns over the first report, it is apparent that role of the
Government of Pakistan remains passive towards its international responsibility and

does not take appropriate measures to eliminate violence against women.

5.4 Approach of Judges

The role of judges dealing with cases of honor killing has been seen as
moderate (Waraich 2007). However, in some cases of honor killing, the judges have
made fair judgments, but the majority of the representatives during the interviews
viewed the judiciary of Pakistan as gender insensitive. Judges deal with these cases as
regular matters instead of considering them seriously. The judges also hold customary
mindsets and recognize honor killing as a community sanctioned violence rather than

analyzing its legal implications (Hyder 2000, p. 58).

The judiciary has over ten years established its own brand of legal rules to
handle cases of honor killing (Ibid, p. 59). Such developments in the superior ranks of
the judiciary have ramifications for the entire criminal legal system (Ibid, p. 59). These
decisions of the superior courts operate as an obligatory guide for the lower courts and

also influence future verdicts of the superior courts.

The Pakistan Penal Code, as pointed out previously, permitted the defense
of grave and sudden provocation in murder cases (Pakistan Penal Code 1860).
Husbands who had Kkilled their allegedly adulterous wives raised this defense
effectively before the courts to seek leniency and mitigation in their sentencing from
murder to manslaughter (Karim 1999). This immunity was also invoked in cases of

honor killing to get minor punishment (Ibid, p. 90).
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This defense of grave and sudden provocation is given lawful status in
article 300-1 of Pakistan Penal Code to the perpetrators (Qureshi 2005). In some cases,
this exemption was extended to strangers who happened to be members of a
community to which the victim of honor killing related (Pakistan Legal Decisions
1993, p. 848). Court decisions regarding crimes of honor killing before 1990 (when
the protection of grave and sudden provocation was abolished) indicates visibly that
such acts were considered as natural reactions (lbid, p. 849). Majida Raizi, an
Advocate to the Supreme Court and human rights activist, has shared the same opinion

over the judges’ approach towards the perpetrators of honor killing:

Judges usually favored the perpetrators of honor killing and

consider the action of perpetrator as natural reaction for good

Muslim men, calling not just for leniency, but also for respect.37

Verdicts of the higher courts are full of examples where the victims of
honor killing have been condemned by the courts as immoral, not sufficiently obedient
or docile, or not cognizant of the social norms that should dictate women’s behavior.
For example, the Punjab High Court in the case of Murad But vs The State (Cr. A. No.
68, June 20, 1987) acquitted the perpetrator of an honor killing on the ground of
provocation and loss of self control. It declared the victim was immoral. In the

judgment, the Justice of Punjab High Court wrote:

The behavior of men who commit murder to defend their honor
would still be mitigated and he would not be guilty of murder,
because it is the gravity of the provocation which is the criterion to
determine the conduct of the accused who loses self control. The
accused took this severe step of murder due to the immoral attitude

and action of victim (Pakistan Legal Decisions 1987, p. 312).

7
Interviewed by author at the High Court Bar Karachi on 15.07.2008.
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The swiftness of the courts in accepting any justification in cases of grave
and sudden provocation is an apparent indication of their personal gender biases.

In the case of Ghulam Mustafa vs State (Cr. A. No. 93, December 10,
1983) in 1983, the Supreme Court decreased the punishment of a perpetrator, who had
killed his stepfather, from life imprisonment to five years (Pakistan Criminal Law
Journal 1984, p. 691). The Supreme Court Justice during the judgment remarked:

It was quite natural for him to be angry and lose control because
his mother had married for a second time with her lover (lbid, p.
692).

In this judgment, the use of the word mother’s lover instead of mother’s
husband was indicative of judges’ personal bias against women who enter into a

second marriage.

In the case of Muhammad Yaqoob vs The State (C. P. No. 237, 1984), the
High Court of Punjab decreased the punishment of a perpetrator who had killed a man
and tried to Kill his sister when he had seen both of them coming out of a sugar cane
field individually and from opposite directions (Pakistan Legal Decisions 1984, p.
358). The court stated:

The situation was adequate to raise a valid doubt in the mind of
the accused and was enough to cause grave and sudden provocation
(Ibid, 359).

In the case of Sharif vs The State (C. P. No. 304, January 9, 1986) in 1986,
the High Court of Punjab decreased the punishment of a man who had killed his wife
in the name of honor (Pakistan Legal Decisions 1980, 318). He claimed that in the
middle of the night he had got up to use the toilet and upon his return to bed he had
caught his wife talking with her lover, who upon his arrival escaped by scaling the
wall (Ibid, p. 319). The perpetrator had warned his wife who had abused him and
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threatened to continue the illegal relationship (Ibid, p. 320). The Justice of the Punjab
High Court stated in his judgment:

The presence and consequent flee of the paramour was sufficient
to mitigate the behavior of the accused and he would not be guilty of
murder, but in this case the conduct of the wife immediately after the
departure of the paramour where she shamelessly threatened to carry
on with her love, added fuel to the fire. This was the maximum
provocation offered to the petitioner who lost control and Killed her
(Ibid, p. 322).

In the above decision, the judge of Punjab High Court, by placing the guilt
of the crime exactly on the shoulders of the victim, the court exempted the accused
from any type of accountability. The eagerness of the court to denounce the killed
woman and excuse the behavior of the husband simply on an accusation of immorality
or bad character exposes the institutional mindset that systemically dismisses and

violates human rights.

The Qisas and Diyat Ordinance (Amendment in Pakistan Penal Code
1860) replaced the legal defense of grave and sudden provocation in 1990. It
introduced through sections 309 and 310 of the Pakistan Penal Code 1860 an ample
discretion by which the courts could mitigate sentences in murder cases (Qureshi
2005, p. 90). The law does not specifically clarify what these circumstances would be
or how these discretionary powers are further expanded (Pakistan Penal Code 1860).
The courts, through this discretionary loophole left in the law, came up with their own
principally conventional and patriarchal interpretation of Islamic injunctions while
considering whether murder committed in the name of honor fell within section 302(c)

and consequently justified firm concessions (Palijo 2008, p. 69).

The case of Muhammad Ramzan vs The State (Cr. A. No. 269, April 12,
1992) was filed in the High Court of Sindh. In this case a man has been killed and a
woman injured by her brother and uncle (Pakistan Legal Decisions 1993, p. 392). The
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defense argued that this was an offense of honor (Ibid, p. 393). The Judge of High
Court of Sindh stated:

While the new law made no provisions for honor killing, the court
was obligated to decide the case in light of the injunctions of Islam
where it was apparent that honor killing may not be regarded the
same as deliberate murder and those who commit honor killing do
deserve definite concessions which must be given to them. The death

sentences were reduced to five years imprisonment (lbid, p. 396).

Similar cases have occurred where the courts have consistently permitted
their personal misogynistic and patriarchal views to influence the interpretation and
application of the law (Palijo 2008, 75). The courts have also provided an unclear and
fake image of Islamic law by invoking unsubstantiated religious injunctions and
dubious interpretations of certain provisions with the aim of justifying such criminal

acts and to mitigate punishment.

Another ingenious justification is illustrated in the case of Talib Hussain
vs The State (C. P. No. 139, August 19, 1994) in which the High Court of Sindh dealt
with honor killing by bringing it within the context of self-defense as an exception
(Supreme Court Monthly Review 1994, p. 207). In this case, the court invoked the
Quranic description of men as gawam (authority)® over his partner. The judge of the
High Court of Sindh in his judgment stated:

The murder of a man who disgraced the wife of the perpetrator
was judged deserving of impunity in the law. Killing someone in self
defense does not lead to capital punishment. According to Islam and
Quranic description husband has complete authority over his wife.

Illegal relations in an Islamic state were not tolerable and the acts of

The meaning of gawam is authority while in Islam it means is the one who is responsible for running
the affairs of a person or an institution or system in correct manner, to safeguard and provide for
necessities of life.
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a respectable husband were but natural and required appropriate
understanding by the courts (Pakistan Criminal Law Journal 1994, p.
35).

The High Court of Sindh in the case of Sabir Shaikh vs The State (C. P.
201, May 30, 1999) reduced the punishment of the perpetrator on the ground of honor.
During the judgment, the judge observed:

The accused who had killed his wife for honor was an uneducated
young man belonging to an ethnic group and an area where no loose
behavior of a female was tolerated and family honor was jealously
protected. Therefore, his sentence was reduced to that of five years
(Pakistan Criminal Law Journal 1999, p. 341).

Through the exercise of these unrestricted powers in an arbitrary and
discriminatory way the courts have continued to allow impunity to those who kill men
and women and claim an honor reason (lbid, p. 44). The Human Rights Lawyer

Rasool Bux Palijo, in analyzing judicial verdicts on honor killing, stated that:

The provision of grave and sudden provocation or Qisas and Diyat
whether written or read in the law, allows for free expression of
gender bias particularly prevalent in tribal and feudal societies, and
has lead to a practice where women themselves are murdered on the

declared or proven suspicion of illicit relations and these murders are

increasingly viewed by courts as honor kiIIings.39

Courts have played their part in upholding this notion of honor and have
condoned and acquitted men who have committed these killings and encouraged the

customary practice of men taking the law into their own hands. This support by the

39
Interviewed by the author on 25.06.2008 in Hyderabad
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higher judiciary of honor killing has had a very negative and damaging impression on

the society.

If we carefully examine the above decisions produced by the judges during
from 1980 to 1990, we can easily identify, with only a few exceptions, the negative
role played by judges in making misogynistic decisions while sitting in the courts.
Most of these decisions were made during the abovementioned period by judges who
were deeply influenced by the Islamization process started during Zia Haq’s military

rule.

The political scenario of the country where, by the beginning of the 1980s,
Islamic law in Pakistan was initiated by the military dictator, Ziaul Hag, must be kept
in mind in this context. Along with the pre-existing criminal justice system in the
country, the military dictator introduced another parallel system in the form of the
Hudood Ordinance and Shariat courts (Qureshi 2005). The latter were established to
carry out the legal provisions of the former. Previously, despite their personal gender
biases, the judges in the criminal justice system had been comparatively well educated

and more liberal in their approach.

The judges recruited during the early period of Ziaul Haq were far more
conservative religiously and narrow minded socially. The climate in the criminal
courts changed within the decade and the judges of the criminal courts emerged as the
guardians and custodians of Islam according to their version of religion, culture and
politics. The criminal courts made unprecedented decisions in acquitting honor killing

perpetrators.

5.5 Police

Police play a major role in enforcing judicial decisions related to the honor
killing practice. Just like judges, police are also a product of the same society. They
are socialized in similar kinds of families, schools and communities but enjoy a lower

socio-economic status. They agree with the conservative socio-religious and legal



Imran Khan Laghari Challenges to the Criminal Justice System in Pakistan/ 74

perspective of women and tend to think of women as commodity. They also feel
threatened by female sexuality (Palijo 2008). They are also agents of a weak state
system that has never established complete control or influence in many communities,
especially in rural areas. Police officials sometimes come from the same or
neighboring communities and sometimes from other provinces and regions of the
country (Qureshi 2005). No matter what background police officials come from, they,
along with the local state administration, have learned to conform to local tradition and
cultural norms. Thus, very few cases of honor killing are reported at police stations,

and very few perpetrators are punished.

The Police are commonly viewed as the agent of feudal power structures
that advocate and legitimatize the practice of honor killing. It is important to highlight
that none of the interviewees during the interviews discussed the role of police
positive but argued that police entailed patriarchal mindsets and were morally corrupt.
Discussing the responsibility of police regarding the practice honor killing, the human

rights activist and the Supreme Court Advocate Majida Rizvi enunciated:

In existing power structure, police is there to enforce dominant
ideology’ of the feudal lords. In tribal communities like Sindh,

police have failed to take action against the Killer even if he commits

murder in front of the police.40
In a majority of cases, police seemed to be reluctant to register an honor
crime filed by a victim. Even in registered cases, the victim cannot achieve justice
because of inadequate and deficient police investigations (Hussain 2006).

5.5.1 Faulty investigation by Police

Police usually conduct faulty investigations in cases of honor killing.

During the interviews with judges, human rights lawyers and police officials, it was

40
Interviewed by the author at High Court Bar Karachi on 15.07.2008
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found that police performance in investigating registered complaints of honor killing is
extremely poor. Interviewees jointly stated that police often fail to conduct
appropriate and complete investigations, take proper witness statements, preserve
crime scenes, and undertake forensic work; the police, it is claimed, often exercise
unethical and improper investigative techniques. These techniques include recording
statements of a victim’s family elders in lieu of eye witnesses, confining family
members of victims in order to pressure witnesses to withdraw the case, closing cases
based on an oath by the family of victim or on behalf of the victim’s family by
relatives, and pressuring complainants to drop charges on the basis of such oaths
(Hassan 1996).

Furthermore, the police often exaggerate, modify, or incorrectly transcribe
witness statements and sometimes even instruct witnesses to change their stories and
include details that ostensibly support their cases (Ibid, p. 83). This makes it easier for
the police to close and dispose of cases, and excuses them from undertaking a
comprehensive investigation because subsequent inconsistencies damage witnesses’
trustworthiness and weaken cases in the eyes of prosecutors, magistrates, and judges.
Sometimes police change witness statements after receiving bribes from the
perpetrator (Asian Center of Human Right 2005). Even a district police officer, in an

interview, attested to the same view regarding police performance:

During initial investigations, the police often either overlooked
honor killing or conducted faulty investigations that resulted in
evidence insufficient for a conviction. The female victims who

complain to police may sometimes be turned away or harassed by

the police officers.41

Even, families who are trying to report honor killing incidents, have
always encountered an incompetent and sometimes outright abusive police system.

Since the police system is generally the point of first contact with the criminal justice

41
Interviewed by the author on 29.06.2008 in District Badin
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system, families of victims, in seeking justice for honor killing face obstacles from the

very beginning of the process (Hussain 2006, p. 37).
5.5.2 Element of corruption and influence in Police

The corruption and influence of feudal lords is visible in the police’s
performance when dealing with cases of honor killing. The same district police officer
during the interview expressed his views on the influence of feudal lords and

corruption in the police. He stated:

Influence of feudal lords and bribery in police is general
phenomena during the inquiry of honor killing matters. Police

officers also have greed for the promotions to superior positions. For

that reason they normally ignore the case of honor kiIIing.42

Women, who are killed in the name of honor, and their families, are
particularly vulnerable to police misconduct. As a result, the police are prone to
disbelieve and belittle families of victims, particularly in cases of honor killing (PDI
2005). Summary refusal of their complaints without inquiry is the most general
problem encountered by families’ victims at the police station (Hussain 2006).

According to Lala Hassan Provisional Coordinator of Aurat Foundation:

The external feudal pressure enforced police to negotiate and
make compromise between the two parties. Police make money
through bribes by not registering an honor killing cases or by letting
the culprit loose. Police officials even blackmail poor family

members of victims by filing false and fabricated charges against

them. 43

42
Interviewed by the author on 29.06.2008 at District Badin
3
Interviewed by the author on 20.07.2008 at Aurat Foundation Karachi
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In fact, due to such practices, men from rich families are even encouraged
to practice honor killing and avoid punishment by paying a handsome amount to the
local police. The conformity of the police officials with the local concept of honor and
their views about women’s status in the communities also make it easy for them to

accept bribes in cases of honor killing.

5.5.3 Police Bias

Even after families of victims manage to file a complaint or first
information report, their cases at the hands of incompetent and ineffective police
officials are far from over (lbid, p. 120). For instance, from victims and specialist
attorneys, being a lawyer | learned of numerous cases in which the police included
incorrect facts and misrepresented the families of victims’ narrations of events in the

first information report. Lala Hassan, a human rights NGO representative, argued that:

In certain cases, the police had overstated the victim’s case by
subjectively including false incriminating details; in others, the
police had been inattentive in incorrectly recording the witnesses’
statements; and in some cases, the police had tampered with the
statement after reportedly receiving a payoff from the perpetrator.
This conduct causes serious problems as the legal process gets

underway, because ostensible inconsistencies surface in the

: a4
witnesses’ subsequent testimonies.

Many families of victims are illiterate and fail to discern the discrepancies
recorded by the police in a timely manner, and even if they do, it requires an arduous
bureaucratic process to modify report once it has been finalized (Hussain 2006). Filing
a case of honor killing can be even more complex. In reality, the police perceive their
part in these cases solely as mediators and regularly attempt to obtain the parties to

reconcile. At times, the police may deliberately overstep their authority by drafting
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non-binding written agreements between the parties (Ibid, p. 130). Although some
families of victims of honor killing who resort to police assistance may genuinely not
wish to pursue formal charges (Ibid, p. 132), these circumstances compelled the family
members of victims of honor killings, or survivors of the practice, to turn away from
the legal process. Due to this type of treatment by the police, people hardly access or

believe in the criminal justice system.
5.6 Jirga System

As we have discussed in chapter three, the jirga system is deeply rooted in
rural areas. The impact of the jirga system is very unpopular and vicious. The jirga
makes it observable that in society there is male dominancy and man maintains this
dominancy over women though the jirga. This is apparent from the fact that women do
not have direct access to the jirga; they are not allowed to sit as part of the jirga
assembly; and they are not allowed to appear in person as complainant or victim
during a jirga hearing (lbid, p. 65). According to the human rights activist Majida

Rizvi:

When problems including property or guardianship of children

affecting women arise, they are generally settled in jirga with

) . . 45
women’s favor represented or misrepresented by male relatives.

In cases of marital dispute, a woman may approach the head of the jirga
individually to register her complaint, and she may request the head to fight the case
on her behalf against her husband or in-laws (Shirkat Gah 2003). Women do not have
direct access to the jirga even if they fear they may become the victims of honor
killing; they cannot defend themselves or clear their reputation of slurs and slander.
Male family members can represent women victims in the jirga. It is the rumor about a
woman’s inappropriate behavior that damages the honor of her family or community,

and the truth of any such allegation is not sought to be established (Zaheer 2001).
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Hence a woman’s testimony in person or on her behalf is not heard. Women are not
consulted when important decisions affecting their lives are made, even when they are
handed over as part of a compensation agreement to settle the revenge of an honor
killing. The treatment they can expect in the family to which they are given cannot be
thought to be sympathetic (Shirkat Gah 2003). All the participants during the
proceedings are exclusively men of the community. Women are not allowed to appear
before these gatherings either as accused, complainants, or participants. They cannot
be witnesses or spectators either ( Malik 2004). The human rights activist Majida

Rizvi, during the interview, stated:

Many tribes living in Sindh have limited resources with which to
adequately respond to the problems, identify the gaps in services to
victims, and effectively hold offenders accountable for their actions
and obligations to victims and the community. Victims of crime and
often their families and friends, undergo a traumatic experience and
disruption in their lives as a result of the crime imposed upon then.
Sometimes the trauma is exacerbated by the way they are treated by
tribal elders and the tribal justice system, which may appear to

victims to be uncaring and insensitive with little interest in

.y g W L
addressing victims’ needs for safety, protection and justice. 0

Many feudal lords participate in the jirga. They have handed down their
punishments in violation of basic human rights principles (Amnesty International
2002). A large number of the rural people in the country are illiterate and are not
aware of how to approach the criminal justice system. In rural areas, people are
compelled to follow the orders of the jirga although the members of such self made
courts lack legal knowledge. For this reason, cases of violation and injustice are on the

rise (Hussain 2006). During the interview with a district police officer, he pointed out:
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The jirga is illegal in Sindh this is exempted by the some
dishonest officials in the police due to the influence of powerful

lords of the area. The police do not generally initiate action when

decision given for kiIIing.47

The jirga system does not recognize women’s rights as during proceedings
the concerned women’s statement is taken from her brother or her father or her
relatives, and the women involved in honor killing cases are generally not permitted to
defend themselves (Khan 2006). If they are not killed, they are kept in the mansions of
the head of the jirga and bought and sold as commodities. In addition to fines and
penalties, a verdict often includes an exchange of women between the two parties
along with monetary compensation (PDI 2005). Moreover, those couples who have
married out of choice are often forced to separate, and it is becoming a standard
procedure to sentence the women to death. Various tribes that have lived together in
rural areas for centuries were now constantly fighting against each other because of
the jirga system (lbid, p. 69). On the surface, the heads of the jirga appeared to be
violently opposed to each other, but they assemble jointly in jirga and have friendly
relations with each other (Ibid, p. 70).

Despite the Sindh High Court’s ban, some district nazims (head of district)
and some members of parliament have been holding the jirgas and the writ of
government does not prevail over them. According to Rasool Bux Palijo, a Supreme
Court lawyer:

At least 25 jirgas had reportedly been held from May to
September in the year 2006. The members of local administration

and political parties, who not only uphold it explicitly but also,

participated in this process actively.48
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Lala Hassan from the Aurat Foundation also shared a similar view over the
commencement of the jirga and participation of influential people. During the

interview, he commented:

Since January 2006, 38 jirgas have been taken place under the
chairmanship of members of provincial assembly, nazims, political

party leaders and senators to keep intact their influence over their

49
areas.

Due to these reasons, people approach the jirga system instead of criminal
justice system. According to the district police officer during the interview:

Despite unjust decisions of this illegal forum, people all over the
country still continue to approach it. People go to feudal lords
because the system does carry some utility and benefits. It is cheap
and quick, familiar to the rural people and capable of solving
conflicts in a lasting way. People do not resort to the statute law
because of the difficult language of the law, high expenses of the

courts and lawyers and physical existence of the court from the

: . 50
venue of the crimes and residence of the legal.

There are a number of reasons why people continue to access the jirga
system. The main reasons are the intervention of influential people, and the fact that
families of victims are mostly unable to access the criminal justice system. Rather,
they are forced to bring the matter in the jirga system. The police also play an active
role in this regard, as we have discussed in the above section. Whatever the reason,
the jirga system has remained a strong challenge to the criminal justice system to

limiting the practice of honor killing.
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5.7 Conclusion

The above discussion suggests that the challenges the criminal justice
system are facing are deeply rooted in the society. These challenges are very strong in
the rural areas where honor Kkilling incidents frequently take place. As we have
examined above, these challenges are working very effectively to support perpetrators
of honor killing and to allow this practice to continue. Existing laws leave ample
opportunity for perpetrators to commit the crime of honor killing and easily escape
punishment. These laws also encourage judges to impose lenient sentences on the

perpetrators of honor killings.

International law is yet not incorporated into the national law. This also
helps perpetrators to continue this practice. The judiciary has been the most significant
force sustaining the status quo with regard to honor killings within the criminal justice
system. Judges use a gender biased approach when dealing with cases of honor killing.
Ultimately, judges’ decisions in favor of perpetrators give continuity to this practice,

as these decisions are used as precedents in future honor killing cases.

Police tend to support the perpetrators and feudal lords to back the brutal
practice of honor Killing instead of supporting the families of victims. The illegal jirga
system is very effective in rural areas in playing with the lives of people in the name
of honor. Lack of strong laws, the biased mindset of judges, the government’s passive
response to international law, the ineffective police system and the illegal jirga system
all provide enough room for perpetrators of honor killings to continue this practice
without fear, and these forces collectively become a strong challenge to the criminal

justice in its efforts to restrict or eliminate the practice of honor killing.
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CHAPTER VI
CONCLUSION AND RECOMMENDATION

6.1 Conclusion

This thesis has attempted to investigate the challenges to the criminal
justice system in Pakistan with regard to honor killing especially in Sindh. The
primary aim of the thesis was to contribute to our understanding of the problem of
honor killing, and the structure and mandates of the criminal justice system in
Pakistan. This thesis has further attempted to explore the positive changes within the
criminal justice system, Government of Pakistan, and different NGOs which have
been initiated to limit the honor killing practice within Pakistan. The essential goal of
this thesis was to examine the challenges faced by the criminal justice in dealing with

the practice of honor killing.

From the preceding discussion, it is apparent that the practice of honor
killing exists in different parts of the world. In Pakistan, it has been observed in all
provinces, while Sindh province has had the most frequent occurrences of this practice
during past years. Honor killing is purely a cultural practice, historically evolved as a
salient part of patriarchal feudal structures. The common factors leading to honor
killing are economical incentives, cultural concepts, choice of marriage partner, a
husband’s will for a second marriage, and alleged acts of illicit relations. Mostly these
killings occur merely on accusation instead of solid based evidence. Honor killing is
viewed as a community sanctioned practice, where the community legitimizes the
practice based on a cultural justification. There is no concept of honor killing in Islam
but the religion is being used to legitimize practice. It is an inhuman practice which

violates different international human rights laws.
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The criminal justice system is authorized to confine this practice in the
country as it has supremacy to add and amend laws and give decisions to punish the
perpetrators of this practice. The criminal justice system with government and
different organizations has taken different positive steps to condemn and confine this
practice. However, the criminal justice system is facing numerous challenges to deal
with this inhuman practice. For instance the number of national discriminatory laws
like the Qisas and Diyat Ordinance, articles of the Pakistan Penal Code and Hadood
Ordinance has been reinforced to condone this brutal practice. The availability of these
discriminatory laws at courts level, including a complex and biased judicial process,
greatly benefited the perpetrators of this practice by sentencing them to lesser
punishments. The Pakistan government has responded passively to international law
and still none of the articles of the CEDAW have been incorporated in the national law
dealing with this practice. Judges are gender insensitive, hold customary mindsets, and

are least concerned about analyzing honor Killing cases according to the law.

Police play the role of mediator for perpetrators while dealing with the
cases of honor killing by condoning perpetrators, by accepting bribes and obtaining
financial benefits and by submitting to pressure from feudal lords. The faulty
investigations by police discourage families of victims to pursue the criminal justice
system. The jirga system is illegal, unreligious and a manly constructed power
structure where women’s voices seem to be dominated by vested masculine interests.
Most of these challenges have reacted for their own benefits and means which
ultimately give momentum to this brutal practice of honor killing and make the
criminal justice system ineffective. Because the honor killing practice remains largely
spread all around Pakistan while research took place in Sindh alone, the conclusions

suggested in this study are, of course, only tentative

6.2 Recommendations

Based on the research findings, some recommendations to deal with the
existing challenges are suggested as follows:
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Any compensation for honor killing should be declared illegal and if
someone violates the law, he should get strict penalties or punishment or both.

Islamic Scholars should be convinced and agree to issue a Fatwa® to
declare the practice of honor killing a crime of murder and against the teachings of the
Quran and Sunnabh.

All the discriminatory laws should be abolished which give momentum to
the practice of honor killing. These laws are the Qisas and Diyat Ordinance and
Hudood Ordinance.

Amendments should be made in existing laws, including the Pakistan
Penal Code, which indirectly support the perpetrators. Honor killing should be treated
as non-compoundable offense.

It should be taken in to account that Pakistan should respond positively
towards the CEDAW through ratifying the Optional Protocol to CEDAW; withdraw
the reservation on the article 29(1) of CEDAW,; and incorporate all the provisions of
the CEDAW, particularly articles 2 (f) and 5 (a) into national law.

The Pakistan government should ratify the remaining international treaties
which are important for the protection and promotion of human rights. The Pakistan
government should urgently take the initiative to establish the National Human Rights
Commission to protect and promote human rights in the country as an autonomous
body to conduct free and impartial investigations.

Gender sensitization and equality training should be introduced
permanently into the judicial training manual.

Training programs should be initiated for police officials to deal with
evidence handling, registering first information reports, and investigating honor killing
cases effectively.

Police should be bound to carry out fair, free and proper investigations of
honor killing cases.

Higher police officials should be made accountable in cases of honor

killings to the families of victims and the public in general.

Fatwa mean a decision is taken by the religious scholars in the light of Quran and Sunnah to keep the
current situation in consideration.
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Human rights and ethics, including women’s human rights, should be
included as a regular course in the police training curriculum.

Sensitization of the police should be carried out for proper dealing with the
victims of honor killing and their families.

The rule of law should be established in accordance with articles 4 and 9
of the Constitution of Pakistan, and holding of any extra constitutional judicial forum,
including jirgas, should be made punishable.

The decision of the High Court of Sindh regarding the ban on the jirga
system should be taken into serious consideration, and violators of this decision should
be punished according to law. This decision should also be replicated in all other parts
of the country.
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INTERVIEW GUIDE

= Name of the organization/Institution

= Name of the person

= Designation

= Do you think honor killing is a violence practice?

= Is it prevailing in whole Pakistan or certain parts of the country?

= What is honor all about?

= |s killing women, only the way to restore family honor?

= What are the factors contributing to honor killing?

= Which is the most common factor leading to honor killing?

= Are these killings happen on solid proof or mere on suspicion?

= |s this practice increasing or decreasing?

= Which province witness more cases of honor killing?

= How much victims of honor Killing usually succeed to escape from killing?

= |sita cultural or religious practice?

= |s there any state law about honor killing?

= Which are the loopholes in the law making process about honor killing?

= Do you think criminal justice system is fair in decisions about honor killing?

= Fault Lines usually exist at what level (Supreme Court, High Courts or District
Courts) of criminal courts?

= Why criminal courts seems to be ineffective providing justice to honor killing
victims.

= How much cases mostly appeal to the Supreme and High Court courts?

= How much offenders of honor killing legally punished by the courts?

= What is the role of judges to deal with the cases of honor killing?

= Do they favor perpetrators while deal with honor killings cases?

= |f yes why so?

= How police is responding to the practice of honor killing?
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= Is police helping the victims of honor killing?

= What is the role of police over all in dealing with the cases of honor killing?

= How police usually carrying on the investigation?

=  What is jirga system all about?

= What is the historical back ground of jirga system?

=  What is the procedure of jirga system?

= Who are usually the members of the jirga system?

= What are the impacts of jirga system?

=  Why jirga system act as more powerful than criminal justice system while
dealing the cases of honor killing?

= How much jirgas took place in Sindh during last year?
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