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ABSTRACT

This study investigates the United States’ policy towards international law,
especially international human rights law. It identifies, examines and evaluates the
United States’ objections to the International Criminal Court and the sudden change in
its position towards the Court. The study clarifies that the United States’ attitude
towards the Rome Treaty is, in fact, consistent with its attitude towards other
international laws and that its objections towards the Court are based on its
sovereignty, constitutional patriotism and other reasons.

This study evaluates the merits of the United States’ position from a legal
perspective, and it shows that the United States’ objections towards the International
Criminal Court are not based on sound legal arguments, but represent mainly political
positions. The sudden change in the United States’ position from strong support to
stern opposition is not related to the desire of the United States’ administration for
security and protection, but rather for its national interests and immunity for its
soldiers.

This study reveals the paradox that the United States, on the one hand, has
played a supportive role in international affairs by promoting certain international law
on human rights, while on the other hand, it has rejected some international
conventions and treaties and shown disregard for international organizations. Finally,
this study suggests that the International Criminal Court is a big leap for international
law. Both the United States and the International Criminal Court need to co-exist and
work together.

KEY WORDS: INTERNATIONAL HUMAN RIGHTS LAW / INTERNATIONAL
CRIMINAL COURT/UNITED STATES / UNITED NATIONS
SECURITY COUNCIL
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CHAPTER 1
INTRODUCTION

“There can be no global justice unless the worst of crimes-crimes against
humanity are subject to the law. In this age, more than we recognize that crime of
genocide against one people truly is an assault on us all—crime against humanity. The
establishment of an international criminal court will ensure that humanity’s response

will be swift and will be just.”

Kofi Annan

UN Secretary General, Rome Conference, 17 July, 1998

The edifice of international law was not completed in one swift move; it has
reached its present stage through a building block process, each stage was achieved
through careful planning like placing one stone upon another. However, the
International Court of Justice (ICJ) which deals with cases between states was already
in existence (Cassel 1999, p.1); but there is a need for an international mechanism
which could hold individuals accountable who committed serious crimes against
humanity. Stalin was never charged for millions of killings. Pol Pot never saw jail,
even though he slaughtered hundreds of thousands people. Idi Amin escaped justice
and Raoul Cedras comfortably retired (Cassel 1999, p.1). This need was also
highlighted in the judgment of the Nuremberg Tribunal that, "crimes against
international law are committed by men, not by abstract entities, and only by
punishing individuals, who commit such crimes can the provisions of international law
be enforced” (Reeves 2000). Later, this short arm of the law was identified by José
Avyala Lasso, former United Nations High Commissioner for Human Rights, who once
said, "A person stands a better chance of being tried and judged for killing one human
being than for killing 100,000” (Overview: Rome Statute 1998).
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Establishment of the International Criminal Court is the missing link in
international law, whose absence always provided an opportunity for individuals to get
away with such heinous crimes. However, these legal developments, made the world
smaller for such criminals. There are some safe heavens which shelter them on earth,
where they can commit these crimes with impunity. History witnessed about the death
of approximately forty million people both military and civilians in the Second World
War (WII) and besides, many other internal conflicts cost millions of lives which
“shocked the conscience” of the World (Ferencz 2003, p.1).

Kofi Anan, Secretary General United Nations quoted a centuries old statement
of Marcus Tullius Cicero, son of Rome, on the eve of adoption of the Rome Statute,
and said, “in the midst of arms, law stands mute” (UN Press Release L/ROM/23
1998). He showed the hope that what was said above will be less true in the future
than it has been in the past. His hope was based on the creation of International
Criminal Court (ICC), Antonio Cassese called it a “revolutionary step” (Cassese 2003,
p.1), the first ever permanent, international treaty based court with jurisdiction over
four crimes; known as Genocide, crime against humanity, war crimes and crime of

aggression.*

However, the movement for the creation of an International Court to deal with
the problem of heinous crimes against humanity successfully gained momentum after
the Nuremberg trials® but that demand was centuries old so was further reinforced by
internal conflicts apparent around the world. The hope which started with the
establishment of Nuremberg and Tokyo tribunals was dashed for sometime during the

Cold War, but revived again with the end of that ideological war between the two

! Aggression: the fourth crime under the jurisdiction of International criminal court (ICC) but
it will exercise its jurisdiction only when its definition will be decided in accordance with
articles 121 & 123, this crime is also mentioned in the Rome Statute in Article 5.

% Tribunals set up to try Nazi criminals who committed genocide and war crimes during
WWIL.
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major powers; again the role of international law increased and accountability for

gross violations became a dominant theme on the world scene (Hajjar 2006, p.3).

The establishment of the International Criminal Court further strengthened the
theme of accountability. Its establishment converted the punishment mechanism of
naming and shaming (which human rights relied on for so long) into prosecution. The
trend started with the creation of ad hoc UN tribunals. The International Tribunal for
Yugoslavia (ICTY) and International Criminal Tribunal for Rwanda (ICTR) which
were to prosecute the perpetrators of crimes of genocide and crimes against humanity
are to name but a few. These developments continued along with other major
developments including when the former Chilean dictator Augusto Pinochet was
indicted for the crimes he committed in Chile during his dictatorial reign, when
Milosevic was sentenced at Hague and when Belgium passed a national universal
jurisdictional law, which would enable its courts to prosecute the people accused of

crimes when they fall under their jurisdiction (Hajjar 2006, p.1).

Meanwhile, another success reflecting humanity which has not being linked
with individual crimes was the adoption of the Mine Ban Treaty in 1997 this put an
end to human suffering (Mine Ban Treaty 1997), this treaty illustrates the success of
law over politics. These developments were later followed by the adoption of the
Rome Treaty, the last achievement of humanity in the 20™ century, which
consequently established the ICC. All these hopes were threatened to be dashed when
the United States, the strongest country in the world opposed the ICC, withdrew from

previous efforts to establish the Court (Ferencz 2003, p.4).

1.1 Statement of Research Problem

The United States was involved in the process of establishing the international
criminal court (ICC) but when it felt that the respective court was not going to take the
form that the U.S. intended, it with drew its support. The United States had long hoped
and lobbied that the court could be controlled by the UN Security Council, similar to

that of ad hoc tribunals.
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How ever, The Court was different from the ad hoc tribunals on two grounds:
Firstly, it is a permanent feature of international law and secondly the court would
represent a new and more ambitious approach to the promotion and protection of
human rights as an independent and impartial entity able to prosecute on its own
initiatives without waiting for the Security Council’s approval. Unlike the US wishes,
the role of Security Council was limited to that of a triggering mechanism as outlined
in the final text of the Rome Statute, whilst the International Criminal Court was
created as a separate court, neither of which were to be derived from a UN organ. The
United States opposed the court and raised many objections to it whilst the majority of

other states supported the court.

The purpose of my research is to examine if the U.S. objections are based on
sound legal arguments or mainly on political statements. Also, to understand whether
the sudden change in the US position from strong support to stern opposition relates to
the problem of whether the American administration, senators and policy makers
desired security and protection for their own national interests, citizens or to seek

immunity for them and their military personals.

1.2 Objectives

1.2.1 To identify American objections to the ICC

1.2.2 To evaluate the merits of US Objections to the Court from a legal
perspective

1.2.3 To understand US objections from a political and cultural perspective.

1.3 Research Questions
The research raises and attempts to answer the following questions:
e What are Major American Objections to the ICC?
e What is the legal basis of these objections to the Court and how they have
been answered by critics of the US position?
e How do American ideas of exceptionalism, sovereignty and

constitutionalism influence the opposition of the Court?



Fac. of Grad. Studies, Mahidol Univ. M.A. (Human Rights) / 5

1.4 Significance of the Research

There has already been much work done on the I.C.C. especially in the form of
articles, opinions and essays, but very few theses have addressed this topic.
Particularly some elements have been controversial and topics of intensive debate.
This Research can be utilized for investigating the objections raised by U.S. to the
court. This study will go beyond a legal analysis of US opposition and aim to also look
at what influenced US exceptionalism, sovereignty and constitutionalism and thus help
understand the complex reasoning behind US opposition, not only to the ICC but its
reluctance to enter into multilateralism. It will also play an important role in
strengthening the knowledge base of human rights activists, advocates of ICC,
academics, organization and NGOs campaigning for ICC, students of international
human rights law and other individuals who support I.C.C. and multilateralism.

1.5 Methodology of the Research

This research adopts a critical methodology whilst using documentation from a
wide range of disciplines and analytical sources, All this data will be collected and
analyzed from books, journals, technical/Official reports, Newspapers, Articles,
commentary and digital data taken from ICC related websites. As well as and
including , press releases by United Nations, relevant Security Council resolutions,
speeches and messages of UN secretary General, profiles of judges and the prosecutor
of ICC, statements made by administration, president and other U.S. officials. In this
regard additional information in the form of, thesis’s already written on ICC and write

ups of International lawyers will also be utilized.

1.6 Ethical issues

Ethical issues are of the utmost importance. All sources will be quoted
properly. No bias attitudes will be adopted during the research. In undertaking this
research, the researcher will be adhering to required high standards in all his work and
will be guided by his concerns for truth and justice. Positive contribution to the
knowledge of students, human rights activists and institutions will be made. Research
will maintain the highest possible standards of integrity and probity in its conduct.

Meanwhile, it will be ensured that the conduct of the research and the dissemination of
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the results of research are both true and fair. The researcher will abide by the code of
ethics and guidelines provided by Office of Human Rights, Mahidol University
Thailand. The Code of ethics will ensure that all the research is conducted according
to the following rules: To respect the autonomy of all individuals, to avoid causing
harm to any one’s reputation, to treat both sides of the U.S. and ICC supporters
equally an fairly. Lastly, I will use all the resources as beneficially as possible.
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CHAPTER II
THE INTERNATIONAL CRIMINAL COURT: HISTORICAL
DEVELOPMENTS AND THE UNITED STATES’ OPPOSITION

2.1 Historical development

The history of the International Criminal Court spans over more than a century.
The roots of the idea and initial efforts to materialize that idea can be traced back to
the 19™ century. It was Gustav Moynier, one of the founders of the International
Committee of the Red Cross, who in 1872 proposed the initial concept to establish a
permanent court, in response to the crimes committed during the Franco-Persian War
(CICC, History of ICC, n.d.)

The International Criminal Court was also mandated in the Treaty of Versailles
in 1919; where it can be seen that article 227" stipulated an ad hoc tribunal to try the
war criminals. Then following form this was the trials at Nuremberg, this involved a
aculmination of efforts taken by the International Community against many of the
leaders responsible for heinous crimes. The Nuremberg trials, in turn, helped establish
a basic framework and precedent for the prosecution of war crimes and crimes against

humanity.

During the Nuremberg trials aggressive war and crimes against humanity were
described by Justice Robert Jackson as “the supreme international crimes ... that
shocked the conscience of mankind.” Massive violations of traditional rules of war
were also punishable regardless of the rank or station of the perpetrator. Those leaders
who were found guilty were sentenced to death or imprisonment. Justice Robert
Jackson, on leave from the U.S. Supreme court to serve as American Chief Prosecutor
at International Military Tribunal (IMT), proclaimed (Ferencz 2003, p. 2) “We must
never forget that the record on which we judge these defendants today is the record on

! Article 227 of the Treaty of Versailles.
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which history will judge us tomorrow.” His successor, Telford Taylor, reaffirmed that
law must apply equally to everyone (Ferencz 2003, p. 2). The movement towards
international criminal justice was further accelerated by the adoption of Convention on
the Prevention and Punishment of Genocide in 1948, where article VI provides for
alleged criminals to “be tried by a competent tribunal of the State in the territory of
which the act was committed or by such international tribunal as may have
jurisdiction” (Genocide Convention, 1949). The Geneva Conventions of 1949 codified
and expanded the rules of war and included basic protections for civilians and

combatants involved in war.

Members of the UN General Assembly requested that the International Law
Commission study the possibility of establishing an international criminal court.
Subsequently it passed a resolution to adopt a definition of “aggression.” The
International Law Commission (ILC) formulated the Nuremberg Principles in 1950
and concluded a draft Code of Offenses against the Peace and Security of Mankind in
1954,

The action towards creating a court was confronted by the ideological battles
of the Cold War, and this not only slowed down the process but later completely
stopped it. Since U.N. committees operated on the principle of consensus and Security
Council members can exercise a veto, the Security Council did not unanimously agree
upon a definition of crime of aggression and as a result of this the issue remains
dormant (Ferencz 2003, p.2). Benjamin B. Ferencz (2003, p. 2) writes on the above
situation saying that all debates and discussions proved fruitless and further progress
was stopped, US support for the court fluctuated. He went on to say that several drafts
had been considered during that period but the time for the law to take another step

forward was “not yet ripe.”

2.1.1 Brief Chronology of crimes since Nuremberg
However even though the promise was made at Nuremberg, the state and its
agents still continue committing crimes. Nearly two million people were killed during

the Khmer Rouge rule in Cambodia, in the 1970s. In El Salvador, government troops
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in the name of insurgency killed their enemies which included innocent children.
Saddam Hussein committed genocide by ordering the chemical weapons attack on the
Kurdish villages in northern Irag. One can not forget the Rwanda genocide of 1994
where at over half a million people were killed and others maimed. From 1992 to
1995, Bosnian Serb forces participated in massive ethnic cleansing and caused the
massacre of more than seven thousand men at Srebrenica (Slaughter, et al. 1999).

2.1.2 Making of International Criminal Court

Deserted during the Cold War, the idea of establishing the ICC surfaced after
drug trafficking offenses in 1989 lead the prime minister of Trinidad and Tobago to
suggest to the United Nation’s General Assembly a trials of international criminals
(CICC, History of ICC. n.d). Later, atrocities in Yugoslavia and Rwanda in 1993 and
1994 respectively compounded the need of an international institution to prosecute
such crimes. The establishment of ICTY and ICTR and lessons learned from these
caused a shift in the concept of ad hoc to permanent tribunals. This shift was brought
about due to the crimes and violence permeating in many parts of Africa and
throughout the world. Security Council tribunals were only established after the harm
had been already done thus negating its full effectiveness. The Second factor which
further strengthened the idea was that these tribunals were covering only crimes
committed in a limited area during a specific time and had no deterring effect on
future crimes. However, the ad hoc tribunals established by the Security Council were
stepping stones to the international legal edifice, but it was not seen as an effective
way to deter international criminality. Thus the forsaken idea of creating a permanent
Court was renewed and realization gave birth to a broader initiative of the

International Criminal Court (ICC).

An ‘expert Phase’ began when the UN ILC prepared a first draft of the ICC
Statute to serve the basis for international negotiations and the General Assembly
invited comments from governments regarding the matter. An ad hoc committee was
formed to review the issues involved (Brown 1999, p.3). The final draft of the Statute
was prepared by the International Law Commission and submitted to the UN General

Assembly with recommendation that a conference of plenipotentiaries be convened to
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negotiate a treaty and enact the Statute. The General Assembly established and ad hoc
committee to consider major substantive issues in the draft which hold two sessions in
1995. It was followed by the creation of Preparatory Committee on the establishment
of the Court to prepare a consolidated draft text. The process ran from 1996 to 1998
where six sessions of the Preparatory Committee were held in New York. Based on
the Preparatory Committee’s draft, the UN General Assembly decided to convene the
United Nations Conference of Plenipotentiaries on the Establishment of an ICC at its
fifty-second session to “finalize and adopt a convention on the establishment” of an
ICC (Brown 1999,p.3). The “Rome Conference” ran from 15" of June to the 17" of
July, 1998 in Rome, Italy. After Five weeks of hectic negotiations an agreement was
finally reached in July, 1998. The Statute stated that the ICC would be incorporated
into a treaty where nations could sign and ratify according to their constitutions
(Ferencz 2003, p.4).

2.1.3 Adoption of the Rome Statute

On July 17" 1998 the Statute was adopted with 120 votes in favor, 7 against
and 20 in abstention. Those who voted against the statute include China, U.S., Yemen,
Irag, Libya and Qatar. In accordance with article 125 the Statute opened for signature
by all states in Rome at Food and Agriculture Organization headquarters on the same
date. It was then opened at the Ministry Of Foreign Affairs of Italy until October 17,
1998. Later at New York, U.S. until December 2000 and 139 countries signed it. After
careful consideration, President Clinton instructed US ambassador David Scheffer to
sign the Rome Statute just as the deadline was about to expire on Dec 31, 2002
(Ferencz 2003, p.8). The Statute entered into force on July 1, 2002 after the 60"
ratification necessary to trigger the Statute into force. Thus, the Rome Statute was
deposited on 11 April 2002 and thus Assembly of the State Parties gathered first time
in 2002 (CICC, History of ICC, .n.d.).

Philip Krisch, Chairman of the Committee, called it “humanity’s finest hour,”
Kofi Annan, UN Secretary General hailed it as “the hope of future generations” Even,
ex-US Ambassador Scheffer praised it as “an extremely significant moment in the
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word history.” Contrary to the world opinion, US Ambassador Pierre Prosper said,
“There was no need to attend” (Ferencz 2003, p.4).

2.1.4 Role of United States in the establishment of ICC and its results

From 1995 through to 2000, the US government supported the establishment of
an ICC, yet one that could be controlled through the UN Security Council, or that
provided exemption from prosecution for US officials and citizens (Scheffer 2001).
Following several years of debates, deliberations and disagreements on differences of
substance, procedure and wording in countless meetings, competent UN jurists and
diplomats finally agreed upon and adopted the Statute (Ferencz 2003, p.3). David
Scheffer (1998), the chief negotiator from US side in his statement before the
Committee on Foreign Relation of US Senate on July 23, 1998, supported the purpose
of the Court but showed dissatisfaction with what was achieved from the Rome

Conference.

The United States which was initially in the development phase of the Court,
forwarded many proposals, some were approved, others rejected. Those approved
remain important part of the Rome Statute, while others which were viewed as
antithetical to the idea of the ICC, were rejected. David Scheffer who was leading the
US delegation summed up the US achievements from the Rome Conference as
(Scheffer 2001) as follows:

e A strong regime of complementarity, or deferral to national jurisdiction,
provides significant protection.

e The role preserved for the US Security Council, including the affirmation
of the Security Council’s power to intervene to halt the ICC’s work.

e Sovereign protection of national security information that might be sought
by the ICC.

e Broad recognition of national jurisdiction procedures as a predicate for
cooperation with the ICC

e Coverage of internal conflicts and atrocities which comprise the vast

majority of situations likely to confront the ICC.
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e Important due process protections, including the incorporation in the treaty
regime of detailed rules of procedure and evidence.

e Viable definitions of genocide, war crimes, and crimes against humanity,
including high thresholds for any investigation and prosecution and the
incorporation in the treaty regime of elements of crimes.

e Recognition of gender issues.

e Acceptable provisions regarding command responsibility and superior
orders.

e Rigorous qualifications for judges.

e Acceptance of the basic principle of State Party funding in relation to
expenses incurred due to referrals by the Security Council, and voluntary
contributions.

e An Assembly of State Parties to oversee the management of the ICC and
the Prosecutor’s work.

e Reasonable amendment procedures.

e A sufficiently high number of ratifying states before the treaty can enter
into the force; namely, sixty governments have to ratify the treaty.

e Explicit right to negotiate international agreements to protect US citizens
from surrender to the ICC and, for example, to honor provisions of US
Status of Force Agreements.

e Diplomatic immunity from surrender to the ICC pursuant to international
law.

e Defeat for proposal to include crimes of international terrorism and

international drug trafficking in the ICC’s jurisdiction.

David Scheffer (2001) also mentioned the objectives which the US could not
achieve from the Rome Conference. He linked US support to the draft which emerged
from the conference with said objectives. What the US could not achieve was related
with the Court’s jurisdiction, the UN Security Council was the only triggering
mechanism of the Court, and other proposals. Despite the long list of achievements |
have already mentioned above, the US failure to draw light to who could ensure its
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control over the Court and exemptions for its officials are issues which will be

discussed in detail in the next chapter.

2.2 US opposition to the ICC

On 6 May, 2002, US President George W. Bush unsigned the Rome Statute.
The whole world was surprised by the US unsigning and opposition of the court whose
very proposal was once supported by the United States when US President Clinton
openly supported the idea of the Court in 1995 during the 50" anniversary of
Nuremburg (Cassel 1999, p.1). On April 17, the Atlanta Constitution commented on
the act of unsigning the Rome Treaty when it wrote that, “The Bush Administration
wants to abandon our historic commitment to the international rule of law” (Ferencz
2003, p.8).

The United States unsigning was followed by US’s National Security Strategy
which was released in September 2002, which affirmed to take the necessary actions
to protect American soldiers from jurisdiction of the International Criminal Court
(ICC). The United States launched a full-scale multi-pronged campaign against the
International Criminal Court, claiming that the ICC may initiate politically-motivated
prosecutions against US nationals. The campaign against the Court consisted of

following steps (Ferencz 2003, p.8).

e Repudiating the US government’s signature on the Rome Treaty

e Legislation which prohibits US military and economic aid and penalizes
any cooperation with the ICC

e Threat to withdraw its forces from UN peacekeeping missions unless they
were given absolute legal immunity from foreign prosecution

e Signing Bilateral Immunity Agreements with ICC state parties around the
world so that no Americans would ever be handed over to the international

court.
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Each of the above steps is discussed in the following section.

2.2.1 Revoking a prior president’s signature

The first strategy of the US was to “unsign” itself from the Rome Statute of
Court. The question arises if US intended to oppose the Court then why did it sign the
treaty which might of been seen as an confirmation of America’s historical
commitment to international accountability since Nuremberg. Critics argue that
Clinton already knew that there was no prospect of getting two-thirds of the Senators
to consent; he just wanted to remain engaged in the drafting process so to easily
influence it and shape the future court (Ferencz 2003, p.8). Republican Senator Helms
had already warned when he said that if the Treaty was sent to the Senate for
confirmation; it would be ‘dead on arrival’ (Ferencz, 2003, p.8). President Clinton’s
assumption proved correct; the very next day he signed the Treaty. Which the Chicago
tribune quoted Senator Helms as saying: “I will make reversing this decision ... one of
my highest priorities in the new Congress, this decision will not stand” (Ferencz 2003,

p.8)

2.2.2 US legislation to thwart the ICC

Senator Helms introduced legislation that threatened economic and military
sanctions against states that cooperated with the Court. It also authorized the President
to “use all means necessary and appropriate” to free any US personal arrested on
behalf of the Court. The critics mocked it as, “The Hague Invasion Act,” (Ferencz:
2003, p.7). separate critics argued that its appealing and misleading title, the American
Service members’ Protection Act (ASPA) endangered the military more than it
protected them (Elsea 2002, p.17). It was further argued that without an international
court to protect their rights, captured soldiers would be completely at the mercy of
their captors (Sewall & Kaysen n.d, p.5).

Senator Helms’ opposition did not remain limited to his statements and the
legislation initiated by him collected dozens of signatures of former Republicans,
including ex-secretary of State Henry Kissinger, Defense Secretary Donald Rumsfeld

and other distinguished public servants, who supported his opposition to the Court,
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especially the American Serviceman Protection Act (ASPA). Monroe Leigh, a
distinguished legal expert, who had been Advisor to both the State and Defense
Departments and President of the American Society of International Law, opposed this
action by assembling ten former Presidents of the Society to support his conclusion

that arguments against the Court were unfounded and unjustified (Ferencz 1998, p.7).

In the US senate there were several Senators who were very vocal in opposing
the ICC, there were also some voices in the US congress in favor of the court, among
them were Senator Patrick Lehigh, Democrat of Vermont, who deemed the arguments
of Senator Helms as false and supported the Court as an institution that would uphold
America’s national interests. He characterized the Pentagon’s demands for a guarantee
that no US soldiers would ever come before the ICC as “a totally untenable position.”
Senator Christopher Dodd of Connecticut, whose father had been a leading prosecutor

at the Nuremberg trials, also supported the Court (Ferencz 1998, p.7).

2.2.3 Prohibition and requirements of the American Serviceman
Protection Act ASPA

The prohibitions, restrictions, waivers and reporting requirements of ASPA are
as follows (Elsea 2002, p. 9-18):

It prohibits cooperation with the ICC by any agency or entity of the federal
government, any state or local government. Covered entities are prohibited from
responding to a request for cooperation by the ICC or providing specific assistance,
including arrest, extradition, seizure of property, asset forfeiture, service of warrants,

searches, taking of evidence, and similar matters.

It prohibits agents of the ICC from conducting any investigative activity on US

soil related to matters of the ICC.

It restricts US participation in UN peacekeeping operations to missions where
the president certifies which US troops may participate without the risk of prosecution
by the ICC.
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Restriction included provisions on military assistance to any ICC member state
except NATO countries and major non-NATO allies unless President waives the

restriction.

Section 2008 authorizes the President to use “all means necessary and
appropriate” to bring about the release of captive United States and allied persons,
upon the request of the detainee’s government, who are being detained or imprisoned
by or on behalf of the ICC.

The passage of the above act culminated in the loss of US military assistance to
35 ICC state parties in a combined total withdrawal of $ 46 million. The major
program affected by the cuts in US military assistance includes International Military
Education, Foreign Military Assistance and Funding provided under the Arms Export
Control Act. However, there were 22 countries which were state parties to the ICC and
received waivers while NATO countries as mentioned above were already exempted

from the legislation.

Security Council Resolutions

On June 30th, 2002, one day before the Treaty was to go into effect; the United
States UN Ambassador John Negroponte vetoed the renewal of the Bosnia and
Herzegovina peacekeeping mission and further threatened to shut down all UN
peacekeeping operations unless their demands were met (Ferencz 2003, p. 9). The US
demanded the adoption of the Security Council Resolution of 1422 which would grant
immunity to US personnel from ICC non-state parties involved in the UN established
or authorized missions for a twelve month renewable period. in spite of US threats, the
UN Security Council members who wanted to preserve the peacekeeping operations
adopted the text despite its serious flaws. It was one of the key strategies of the Bush
administrative campaigns to undermine the International Criminal Court (HRW, SC
Resolution 1422.n.d.).

Human Rights Watch criticized the role of the UN Security Council in
overstepping its authority under the UN Charter (HRW, SC Resolution 1422.n.d.).
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William R. Pace, Convener, NGOs Coalition for the International Criminal Court,
said, “The message that they are delivering is that it’s more important to them to
torpedo the ICC than to preserve peacekeeping at the UN and around the world.”
Richard Dicker of Human Rights Watch had called the US threat “an ideological jihad
against international justice” (Ferencz 2003, p.9). There were many other voices
against the US maneuvering at the UN Security Council where they were accused of
raising not only non-issues in the Security Council but threatening other members. The
more important issue was the credibility of the Security Council, an institution to
which US itself turned to regarding its security problems of terrorism (Corell 2004).
This resolution was renewed again in June, 2003 for one more year; the United States
also made attempt to have it renewed on June 23, 2004, but after weeks of tense
negotiations, it was forced to withdraw its proposal for the renewal of Resolution 1487
for lack of votes, mainly as a result of influential European members (HRW, SC
Resolution 1422.n.d.).

Bilateral agreements to block extradition

The fourth strategy which was applied by the US to undermine the Court was
signing the Bilateral Immunity Agreements (BIA) with countries. These Bilateral
Immunity Agreements otherwise known as “Article 98” Agreements (Article 98 of the
Rome Statute: 1998). These agreements prohibit states which are party to the Court
from sending any U.S. personnel to the Court (BIA Resource Center, Citizens for
Global Solutions, n.d.). To date, the United States has signed its 100" “Article 98”
Agreement with Angola on May 2, 2005. Out of 104 state parties to the Court, 56
countries have not signed these agreements, 24 ICC state parties have lost aid in the
2005 Fiscal Year. 56 states have publicly refused to enter in agreements (USA & ICC,
CICC, Status of BIA, n.d.).

Critics of US policy argue that the article 98 was added into the Rome Statute
on the demand of United States as respect for the pre-existing treaty obligations. How
ever such an interpretation allowing BIAs in their present form clearly distorts the
intended meaning of Article 98 and violates the Treaty obligations of all states which

are parties to the court to assist it (Ferencz 2000, p.9). The real purpose sought by the
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drafters of the Statute of ‘Article 98” was not intended to allow the conclusion of new
agreements based on “Article 98, but rather to prevent legal conflicts which might
arise because of existing agreements, or new agreements based on existing precedents.
Acrticle 27 of the Rome Statute (1998) clearly informs that no one is immune from the
crimes committed under its own jurisdiction. as well as this The US Bilateral
Immunity Agreements are contrary to the language of Article 98 itself in its
interpretation and overall purpose of the ICC. Ambassador Scheffer, who negotiated
Article 98 text on behalf of the US wrote in the Wall Street Journal on September
20th, 2002 that Bush Administration was overreached by trying to use the article to
immunize all US nationals. This US strategy has infuriated the European Community
by accepting the clause on US insistence which would allow all signatories to
undermine the very purpose of the Treaty (Ferencz 2003, p.9). The European Union is
considered one of the main regional bodies that strongly support the ICC, with 100%
of its members already having ratified the Rome Statute, it adopted a common position
on the ICC which aims to support the effective functioning of the Court and to
advance universal support for it by promoting the widest possible participation in the
Rome Statute (Balais-Serrano 2004).

The US opposition to the International Criminal Court evoked its own loss
instead of destroying the Court. Its different strategies which were designed to
undermine the court in fact weakened US influence around the world and worsened its
relations with its close allies. It is also strengthened the position of China as one of its
main political opponents. Many countries whose senior military leaders first received
training from the US Military Academy were found to turn China for military trainings

instead (Langmore 2004).

US’s anti-court legislation would have allowed action to be taken against
perpetrators of heinous crimes and whom US itself declared as terrorists, but it now
cannot. The US cannot turn a perpetrator of genocide to a court even if it hides within
the US. The anti-court legislation, especially the ASPA, empowers US to free any US
citizen from the court’s custody by using all means including force. This shows a

deteriorating US confidence pertaining to diplomatic skills and negotiations which
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could have been used to get US citizens home. By launching a campaign against the
court it has breached its obligation as a signatory: being a signatory it cannot take any
action against the objects and purposes of the treaty. Withdrawal of military aid to
countries, which were state parties to the Court, but at the same time are US allies in
its war on terror and war against drugs and other crimes, will adversely affect the US’s
own initiatives which will ultimately add more security issues. The statement of the
US Secretary of States, Condoleezza Rice is an admission when she says that the
putting off aid in countries with which US have agreements will affect important
counter-terrorist or counter-drug measures. She called such anti-court measures as,

“the same as shooting ourselves in the foot” (CICC, Fact Sheet, n.d.).
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CHAPTER IlI
UNITED STATES’ OBJECTIONS TO THE INTERNATIONAL
CRIMINAL COURT

3.1 UNITED STATES’ OBJECTIONS TO THE ICC

This chapter will examine US objections to the International Criminal Court
and evaluate their legal basis. While there are many US objections to the Court, the
following four have been identified and selected as the principle objections of the US
to the Court:

e Jurisdiction of the Court over non-consenting non-party state
e An unaccountable Prosecutor of the Court
e Limited Role of the Security Council

e Lack of due process guaranteed in the Rome Statute

3.2 Jurisdiction of the Court over non-consenting non-party state

The Jurisdiction of the Court is one of the most controversial aspects of the
Rome Statute and one of the reasons why the US is reluctant to ratify the Treaty. The
US claims that the Court has unjustified jurisdiction over non-consenting non-party
states which have not ratified the Rome Treaty (Schiele 2004, p.4). Also, the US offers
several arguments in support of its objections. | will analyze these US arguments in
support of its objection to the court’s jurisdiction over non-consenting non-party states
and evaluate their legal basis, which will help us evaluate the US’s over-all legal

position on its objection to the Court’s jurisdiction.

First, 1 will define both the term jurisdiction and then the jurisdiction of the

court, which will help us to understand the above US objection.
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3.2.1 Jurisdiction and its types:

The Term “jurisdiction” refers to the legitimate assertion of authority to affect
legal interests. It may enable the authority to make certain laws applicable to certain
persons, territories, or situations within its prescriptive jurisdiction; it is different from
an adjudicatory jurisdiction which stipulates that an authority is subject to certain
persons, territories, or situations to judicial processes. Finally comes the enforcement
jurisdiction, an authority which compels compliance and to redresses non-compliance
(Scharf, 2001, p.71). Among all jurisdictions, controversy surrounds the adjudicative

jurisdiction of the ICC to nationals of non-party states (Scharf 2001, p.72).

3.2.2 Jurisdiction of the Court

Article 12 of the Rome Statute states that in addition to jurisdiction based on
Security Council action under Chapter—V1l of the United Nations Charter (jurisdiction
based on consent by the defendant’s state of nationality) the ICC will have jurisdiction
to prosecute the national of any state when crimes within the court’s subject matter
jurisdiction are committed on the territory of a state that is party to the treaty or that
consents to ICC jurisdiction for that case. Besides this, the territorial basis of any state
would empower the court to exercise jurisdiction even in cases where the defendant’s
nationality is not a party to the treaty and does not consent to exercising its jurisdiction
(Morris 2001, p.1).

For a complete understanding of the jurisdiction of the Court over non-
consenting non-party states, I will draw on a hypothetical instance from a real example
in which the US was involved in, to clarify the court’s jurisdiction. The US hit and
destroyed an Al-Shifa pharmaceutical plant in Sudan in 1998. Contrary to US claims
that it was working as a facility for chemical weapons and supported by Osama Bin
Laden, it was discovered that the plant was producing legitimate pharmaceutical
products including anti-malaria drugs under a UN contract and approved by the US. It
in fact had no link with Osama Bin Laden (Scharf, 2001, p.68). In this scenario, had
ICC existed at that time, Sudan was in a position to initiate a complaint against the US
on two grounds: either by being a party to the court, or by giving consent to the court.

In this case, the US’s non-party status would have not barred the Court from issuing
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indictment charges against US individuals with either war crimes or crimes against
humanity committed on Sudan’s territory. What had made Sudan eligible in this case
was its territorial-based jurisdiction. This jurisdiction of the ICC is not excessive but it
is based upon the state’s right to prosecute any one who commits crimes on its

territory regardless of its nationality (Brown 1999, p.20).

In the above situation, for example, an indictment of US personnel, the US
may object that the ICC exercised its jurisdiction over a non-consenting non-party
state. In this case or in any case similar to it, the US argues that the exercising of the
ICC’s jurisdiction over US personnel represents jurisdiction over a non-national which
would be a misunderstanding of the Court’s jurisdiction, the Court’s jurisdiction in
above case over a US citizen does not represent the state of nationality, rather it is the
territorial-jurisdiction of Sudan over US citizens, when they committed crime on its
territory. Territorial jurisdiction, as | have mentioned above, allows a state to
prosecute a national of another state for a crime which he/she commits on its territory
(Brown 1999, p.20).

3.2.2.1 Principle of universal Jurisdiction and non-party state

Apart from the territorial principle, the principle of universal
jurisdiction also authorizes states not only to define but even punish crimes recognized
by international consensus as being of universal concern, without requiring any other
state’s consent. The core crimes of the ICC Statute have already a special status in
international law; they embody an exercise of universal jurisdiction that has a basis in
existing international law and accords with state practice (Coony 2005). It there for
enables the Court to try individuals from a non-state party without its consent (Coony
2005). This jurisdiction was first applied to pirates who were recognized as hostes
humani generis (enemies of all humans), and was extended to the slave trade in the
19™ century when International Law forbade slavery as commerce (Brown 1999,
p.19). There is a universal concern for a limited category of crimes for which universal
jurisdiction empowers every state to prosecute these crimes regardless of where the
offense occurred, the nationality of the perpetrator or the nationality of the victim
(Scharf 2001, p.76).
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Therefore, we know that there are two bases which justify the ICC’s
jurisdiction over non-consenting non-state parties (Article 12 of the Rome Statute,
1998), provided there is referral of Security Council or the consent of the state on
whose territory the crime was committed. States can give such consent by two ways:
one by ratifying or acceding to the Treaty and other by special consent (Scharf 2001,
p.76). Now, | will briefly examine the nature of core crimes that fall under the ICC

jurisdiction.

3.2.2.2 Universal nature of crimes in the Rome Statute

The universal nature of crimes under the Rome Statute is recognized by
international law. Besides this, evidence which further confirms the universal nature of
the core crime under the Rome Statute is that no country or delegate even questioned it
during the Rome Conference. The following analysis of these crimes will further
strengthen the concept that the consent of the state of territoriality or nationality is not
necessary for Court’s jurisdiction over these crimes (Scharf, 2001, p.76).

The ICC only has jurisdiction over three crimes; however, a fourth crime
determined as crimes of aggression has not yet been defined, even though it could
potentially lie with in the ICC jurisdiction. The ICC may not exercise jurisdiction over
it until an assembly of state parties adopts a definition (Scharf 2001, p.76). The three
crimes defined under the Statute have been declared as crimes justifying universal

jurisdiction are as follows:

Genocide:

Genocide has been recognized as the “ultimate crime and the gravest violation
of human rights, a crime which is universally recognized and over which a state may
exercise universal jurisdiction (Scharf, 2001, p.86). The United Nation General
Assembly has also declared genocide as an international crime through its resolution
in 1946; later the same body adopted the genocide convention. This convention has
127 parties that recognize genocide as an international crime, and US is one of them
(Scharf, 2001, p.86). Another indicator of its acceptance as a heinous international

crime is that it is the least controversial crime of the Court for which the US accepts
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universal jurisdiction. Furthermore, many other international bodies such as the UN
Commissions of Experts on the Rwanda situation, International Court of Justice (1CJ),
and even the US courts have declared that genocide has achieved the jus cogens® status
(Scharf, 2001, p.87).

3.2.2.2.2 Crimes against Humanity:

Crimes against humanity are defined in article 7 of the Rome
Statute and also in the Nuremberg Charter and later in all charters of the Yugoslavia
and Rwanda tribunals. These tribunals refer to crimes against humanity with a non-
exhaustive list followed by the phrase “and other inhuman acts” (Scharf, 2001, p.89).
The UN War Crimes Commission concluded that international law may now sanction
individuals for crimes against humanity committed not only during war but also during
peacetime. This was further confirmed in the decision of Trial chamber of ICTY. The
US acceptance for this crime as an international and heinous crime can be incurred
from its efforts taken for the recognition that there is no link between war and crimes
against humanity. The Rome Statute and all previous Statutes of previous International
Tribunals enumerate the list of crimes which was further expanded in the Rome Treaty
(Scharf, 2001, p.89, 90).

3.2.2.2.3 War Crimes:

The recognition of war crimes as crimes under universal
jurisdiction can be witnessed in the fact that from Nuremberg to Rome, these crimes
are uniformly recognized as crimes of universal jurisdiction under customary
international law. The source of war crimes can be found in the Geneva Convention
1949 and Hague Regulations of 1907 (Scharf, 2001, p.83). The US Congress itself
enacted the “Expanded War Crimes Act,” which made war crimes punishable either
inside US or outside of it, even if the victim or perpetrator is an American. This act

further defines that war crimes include not only grave breaches of the Geneva

1 Jus Cogens is a "higher law" may not be violated by any country. For example, genocide

or slave trade may be considered to go against jus cogens.
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Conventions but also other war crimes under the Geneva Conventions as well as

violations of Hague Convention.

The important development here is the recognition by the US of non-Grave
Breach provisions of the Geneva Conventions and the Hague Regulation as an
acceptable basis for liability for US personnel (Scharf, 2001, p.92). The whole
international community has already declared these crimes under universal jurisdiction
in the post World War Il period. The United Nations General Assembly unanimously
codified the jurisdictional right of all states to prosecute these offenses as war crimes,
crimes against humanity and the crime of aggression, which were addressed at the
Nuremberg Tribunal (Scharf, 2001, p.83).

Recently, different domestic courts including Spain, UK, Germany and
Denmark have invoked universal jurisdiction and prosecuted different war criminals
for these crimes. Belgium has cited the universality principle as a basis for issuing
arrest warrants against persons involved in the atrocities in Rwanda in 1994 (Scharf,
2001, p.82). The United Nations Security Council established an International
Tribunal with jurisdiction over war crimes, genocide, and crimes against humanity
committed in the Former Yugoslavia (Scharf, 2001, p.84). Israel kidnapped Adolph
Eichmann in Argentina and prosecuted him in Jerusalem in 1961 for crimes against

humanity and war crimes on the basis of universal jurisdiction (Scharf, 2001, p.82).

3.2.3 Argument |1

The US also argues that the jurisdiction of ICC to non-consenting non-state
parties violates the Basic Principle of Treaty Law. The argument further insists that a
state should not be bound by what it has not agreed to (Morris, 2001, p.1). In order to
respond to the above argument, | will divide my response into two parts; one will
address the mandatory issues of both states and non-party states conferred by the
Rome Statute while the other will deal with the status of non-consenting non-state

party in relation to the Vienna Convention.
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3.2.3.1 Rome Treaty Distinguishes Parties and Non-Parties

First of all, I will make it clear that the non-consenting non-party states
are not bound under the Rome Statute contrary to US fear that non-state parties are
inappropriately bound under the Rome Treaty (Morris 2001, p.14). This confusion
may have arisen from arguments that the ICC has jurisdiction over persons, not
nations (Elsea 2003, p.4). Critics may argue that individuals who are executives of
state policy are exposed to the Court’s jurisdiction then automatically the Court may
exert its jurisdiction over non-consenting non-state parties. Apparently, it seems that
when an individual is subjected to the court’s jurisdiction, in an extended sense a
home state of that individual may feel subjected to the Court’s jurisdiction. However,
this argument has been declared as a ‘clever rhetorical device’ (Brown 1999, p.16),
but it neither convinces non-state parties to the Court nor does it make the general
audience clear about the jurisdiction of the ICC. | will address this confusion by

differentiating between state and non state parties’ obligations under the Rome Statute.

Brown writes that the Rome Statute created the following obligations for state
parties (Brown 2001, p.16):

e Obligation to comply with the requests for the surrender and transfer of
suspects to the Court.

e To provide requested evidence.

e To give effect to fines and forfeitures ordered by the Court.

e To pay assessment fees for the regular budget of the Court.

None of the above obligations are applied to non-consenting non-state parties.
However, the Treaty does allow the court to exercise its criminal jurisdiction against
an accused individual which could ultimately concern its home state (Brown 1999,
p.16). Rather, Article 18 of the Statute grants non-party states the same procedural
rights as party states in terms of challenging the admissibility of the case (Scharf 2001,
p.78).
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The above distinction between the obligations of parties and non-party states
informs us that the Rome Statute has not developed its laws separate to international
law but instead was derived from International Law. All the states still had the same
rights they had before. The Rome Treaty is not based on new law but it is built upon
unquestionable state rights (Brown 1999, p.20). States can still preserve their
fundamental rights like the right to try those who are accused of committing crimes on
state’s territory and their primary right to try their own nationals for crimes committed
elsewhere. For example, if a foreign national commits crime in US territory, s/he will

be tried and prosecuted there.

3.2.3.1 Universal jurisdiction over nationals of non-parties through
the mechanism of the treaty violates the Vienna Convention.

There are many treaties, to which even the US is party, which
empowers states to exercise its jurisdiction over the perpetrators of war crimes,
regardless of nationality or party to the treaty, found within their territory. The US can
exercise their jurisdiction over nationals of non-parties to the following treaties which
the US itself is a party to (Scharf 2001, p.99):

The 1949 Geneva Conventions

The 1958 Law of the Sea Convention

The 1973 Internationally Protected Persons Convention
The 1979 Hostage Taking Convention

The 1984 Torture Convention

The 1988 Maritime Convention

Convention on the Safety of United Nations Peacekeepers

L N o g s~ w D e

The 1998 International Convention for the Suppression of Terrorists

Bombings

3.2.4 US proposal regarding the jurisdiction of the Court:

The US proposal consisted of two situations. Firstly, the ICC requires prior
authorization from the UN Security Council for all the ICC prosecutions, same as ILC
draft suggested in 1994 (Brown 1999, p.4). Secondly, it was proposed to give every
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state the right to veto the prosecution of its nationals (Scharf, 2001, p.77). Both these
proposals were consequently rejected at the Rome Conference. | will analyze the
reason for the rejection of the US proposal, and also will discuss the possibilities if any

of the above US’s proposal had been accepted at the Rome Conference.

If we analyze the first case we would discover that as a permanent member of
the Security Council, the US would have had the power to veto any proposed
investigation or prosecution of US citizens. Such frequent vetoes would have made the
ICC an ineffective international court there for negating its purpose. As well as this, it
would also compromise the principle of uniform global justice. Under the second
situation described above, the ICC would become completely powerless, would rely
on the consent of the state to prosecute their nationals for international crimes, and no

state would voluntarily do so, thus negating its effectiveness once more.

We know that all the crimes which fall under the jurisdiction of the ICC are of
a heinous nature, and often committed by or with the approval of governments (Brown
1999, p.4). It is unlikely that a government sponsoring genocide, war crimes and
crimes against humanity would consent to the prosecution of its nationals for his/her
participation in the crimes. For this situation, a possible scenario drawn from Iraq
where Saddam Hussein was accused of committing war crimes and crimes against
humanity against his own citizens He would obviously never give consent for his or

his personnel’s prosecution by the ICC.

Another reason for the rejection was the inconsistency of the US proposal with
the jurisdictional theory and state practices (HRW, n.d.n.p.). The acceptance of the US
proposal would have gone against both the principle and the well established practice
which reaffirms the primary right of a state which is entitled to exercise criminal

jurisdiction, regardless of the nationality of the accused.

Seeking consent from the state’s nationals contradicts this most basic principle
that a state of territory should require the consent of the state of nationality before

prosecuting the criminal. Not only was the US proposal rejected at the Rome
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Conference but there were two other proposals from other countries which were
rejected on separate grounds. Firstly was a proposal given by Germany which outlined
automatic jurisdiction over the core crimes. Secondly was a Korean proposal which
supported the ratifications or consent of following of the following four States: The
territorial state, the state of nationality or the accused, the state of nationality of the
victim, or the state with custody of the accused (Scharf, 2001, p.77), which shows the
Rome Conference decision was not based on US animosity but it had principle
grounds. All nations present at the Rome Conference attempted to bring the US in as a
party and showed compromise at many stages during the conference (Brown 1999,
p.4). The reason that US delegation failed to consider the proposals without the strong
role of Security Council was due to pressure from Jesse Helm on the US delegation,
who for four months before the Rome Conference made it clear in his letter to
secretary of State Madeline Albright that any treaty establishing a permanent court
without clear US veto would be dead-on-arrival at the Senate Foreign Relation
Committee (Brown 1999, p.4). The analysis of the situation shows us that the US
decision towards the court was concerned only with the Security Council’s veto, the
decision would not change even if the majority of other countries had compromised on
such issues. Since we identified the reasons for rejecting US proposals regarding the
Court’s jurisdiction at the Rome Conference, it has also become clear that ICC does

exercise its jurisdiction over non-consenting non-party states.

3.3 Unaccountable Prosecutor of the ICC

US objections to the Court under the Rome Statute include inadequate
restraints on the prosecutor (Ferencz, 2003, p.5). Critics argue that the Prosecutor is
not controlled by any separate political authority and has unchecked discretion to
initiate cases which can lead to “politicized prosecutions”. ICC supporters counter-
argue this by stating that the Statute does contain some restraints on the Prosecutor
(Elsea, 2002, p.6). Benjamin B. Ferencz (2003, p.12) replies that, “The truth is that no
other prosecutor has been subjected to as many controls as exist in the ICC Statute:
Politicization of the Court would amount to its suicide.” He further argues that, “The
Office of the Prosecutor ... has no unchecked discretion to initiate cases, which could

lead to “politicized prosecution.” Apart from these objections, some US officials have
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also raised objections against the powers of court judges. Former Secretary of State,
Henry Kissinger includes reference to judges when he says that, “the ICC prosecutor

will have “discretion without accountability,
of judges" (Kissinger, 2001). Finally, the US administration’s feared the ICC

and he writes of this as the "the tyranny

prosecutor would be like a Kenneth Star when it argues that the ICC's prosecutor will
act as an Un-tethered international Kenneth Starr.? The Independent counsel, Kenneth
Star, was given enormous powers by Independent Council Act to investigate the
charges of some crimes against Former US president Bill Clinton, who later submitted

‘Star Report’ to Congress for Clinton’s impeachment. (Danner, 2003).

I will identify safeguards and checks that the Rome Statute imposes on the
Court’s prosecutor and judges against any attempt for politically motivated charges by
them. The Rome Statute contains the following four safeguards against politicization
of the Court.

1. Strong checks and disciplinary measures against both the Prosecutor and

Judges of the Court

2. Article 17 of the Rome Statute stipulates a ‘Complementary’ principle

which gives states a right to initiate its own investigation

3. A United Nations Deferral Option embedded in Article 16 of the Rome

Treaty.
4. Obligation of ICC to honor all bilateral and multilateral agreements and

treaties provided in Article 98 of the Rome Statute.

The Rome Statute sets strong checks on both the Prosecutor and Judges of the
Court in the form of disciplinary measures against both Prosecutor and Judges. In the
case of the Prosecutor, Article 42 of the Statute sets strict requirements for high levels
of competence, moral character and extensive practical experience of the field for his

Kenneth Winston Starr (born July 21, 1946) is an American lawyer and former judge who
was appointed to the Office of the Independent Counsel to investigate the death of the
deputy White House counsel Vince Foster and the Whitewater land transactions by
President Bill Clinton.
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selection. The President of the Court has the power to excuse him from any case or he
can be disqualified from any case on the basis of any previous connections with the
case. Finally, the majority of Assembly of State Parties can remove him from the
office of Prosecutor (Roth, 2001, n.p.). Article 46 of the Rome Statute conveys the

procedures for removing a prosecutor when he/she:

(@) Is found to have committed serious misconduct or serious breach of his or
her duties under [the Rome] Statute, as provided for in the Rules of
Procedure and Evidence; or

(b) Is unable to exercise the function required by this Statute.

Article 53 of the Rome Statute explains the process for starting an investigation
of a case. The following steps show the restraints on the Prosecutor which could dispel

US fears regarding the investigation process of cases by the Prosecutor of the Court:

1. If an American alleged criminal falls within the Court’s jurisdiction, a state
could refer a case to the ICC or the ICC prosecutor could initiate an
investigation with the approval of the Pre-trial Chamber.

2. The State in which crime allegedly was committed would have to accept
the ICC jurisdiction.

3. The Prosecutor would then be required to notify the US of its intent to
commence an investigation.

4. US would have a month in which to inform the prosecutor of any American
investigation of the case.

5. The Prosecutor would be required to defer to any US investigation and
respect a US decision not to proceed to prosecution unless a Pre-trial
Chamber nonetheless authorize the investigation.

Article 15 of the Rome Statute empowers the prosecutor to investigate
allegations of crime on the basis of information from victims, non-governmental
organizations, or any other reliable sources. In case he/she decides not to proceed,

he/she must go back and inform the source of original information. Article 15 (6) of
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the Rome Statute suggests that the victim or anyone else may present new facts or
make available new information to the Prosecutor, and the Prosecutor may then
reconsider whether to open an investigation or not. Victims are also able to seek
protection and enjoy certain rights. These victims can seek representation at the Pre-
Trial Chamber stage of this preliminary review in accordance with the rules of
procedure and Evidence drawn up by the Preparatory Commission.

The Prosecutor does not act independently even in the final stages of the case.
In the event that this must occur, he/she is obliged to inform all parties as Article 53(2)
of the Rome Statute obliges him to in instances such as ‘if, upon investigation, the
Prosecutor concludes that there is not a sufficient basis for a prosecution.” In that case,
he must inform the Pre-Trail Chamber and the referring states or the Security Council.
Those who think that at this stage the prosecutor becomes independent, they are
misguided, under article 53 (3) of the Rome Statute (1998) the referring state or the
Security Council may request the Pre-Trial Chamber to review the decision of the
Prosecutor and request him/her to reconsider the decision not to proceed. Article 53
(30) (b) empowers the Pre-Trial Chamber to review the Prosecutor’s decision on its
own initiative if the Prosecutor claims there are “substantial reasons to believe an

investigation an investigator would not serve the interests of justice.”

Regarding the checks of Judges of the Court, Article 36 of the Rome Statute
sets high qualifications, impartiality, integrity and competence as a criterion for the
selection of these judges. Article 40 forbids them from engaging in any activity which
may interfere with their judicial functions or affect their image. According to article 41
of the Statute, they can be excused from a case if their impartiality is doubted. Finally,
if it is found that any judge who has committed any misconduct or breach of his duties
can be subjected to disciplinary measures (Schiele, 2004, p.3). A one-third majority of

Assembly of State parties can remove a judge from the court (Roth 2001, n.p.).
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3.3.1 Using the Court used for political purposes against the US.

Any attempts to use the Court for political reasons would fail for the following
reasons: Firstly, all countries which are state parties to the ICC are democracies. If we
assume that the Court is dominated by a given country, it will likely be either the
European Union or is allies to the US or NATO it is there for unlikely that any of these
countries will use the Court against the US.

Secondly, suppose we consider US fear as a possibility, how will a country be
expected to maintain its political interest in court when they only possess one single
vote in the Assembly of State Parties?; while forgoing any decision passed from the
Assembly of State Parties, a majority vote is required (Schiele, 2004, p.3). Therefore,
such a scheme cannot be successful against the US, particularly since the end of the
Cold War which resulted in newly formed or revived autonomous states featuring their

own recourse and policy.

Complementarity Principle

The second safeguard under article 17 of the Rome Statute recognizes the
state’s right to initiate its own investigation. This is known as “complementarity”
principle, which ensures that the ICC only acts when a state is unable or unwilling to
conduct an investigation itself. This principle defines the ICC as a court of last resort

which acts only when national justice system breaks down (Johansen, 2000, p. 2).

Article 17 of the Rome Statute (1998) bounds the prosecutor in that he must
defer to the states investigation unless the ICC determines that the state is unwilling or
unable to genuinely carry out the investigation or prosecution. The Prosecutor can
proceed only in such a case when he can convince the judges that the domestic
proceedings were conducted in bad faith. In cases of the US, the issue of inability to
prosecute is out of question, whereas there is only question of unwillingness which
will be decided by the Court. The US even raises objection to the complementarity
procedure in that the 1.C.C. may second-guess even a valid determination by U.S.
prosecutors to terminate an investigation or decline to prosecute a person, which was
added in the statute on the US’s insistence (Roth, 2001).
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The Rome Treaty (1998) clearly defines in its Article 17(2) and 17(3) what
constitutes inability and unwillingness. Article 17(2) considers the following three

factors for the determination of the unwillingness of the national court:

National proceedings were undertaken or decisions were made for
shielding the accused from criminal responsibility.

There was an unjustified delay which is inconsistent with the intent to bring
the person to justice.

Proceedings were not conducted independently or in a manner consistent

with intent to bring the person to justice.

Article 17(3) of the Rome Statute (1998) determines the incapability of the

national courts as:

the court shall consider to whether, due to total or substantial collapse or
unavailability of its national judicial system, the state is unable to obtain the
accused or the necessary evidence or testimony or otherwise unable to carry

out its proceedings.

Since the above two Articles provide many safeguards and set procedures, the
ICC can therefore not second-guess any determining process without reason. The
complementarity principle also sets a high standard that proves that the ICC will not
work as “Appellate Court” to national systems. In case the Court challenges a national
system, the prosecutor will have to prove it (Questions Raised by The Technical

Service of the Legislative Assembly of Costa Rica regarding the Rome Statute n.d.).

The checks mentioned above in the Rome Statute over the prosecutional
powers restrains the individual from misusing their associated power. The insistence
by the US for heightening the role of the Security Council to include checking for
possible “overzealous” prosecutors and prevent politicized prosecutions (Johansen,
2001, p.2) is not valid if we see the role of the UN Security Council, its structure and

powers of the permanent members. This would pose an even greater danger of
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“politicizing” the court prosecutions, thereby guaranteeing impunity for some crimes

whilst prosecuting others based on the national interests of powerful nations.

3.3.3 ICC Prosecutor and US experience with ICA

Another reason for the US opposition to the court’s Prosecutor reflects its past
experience with Independent Counsel System (ICS). John Bolton, the US Under
Secretary of State for Arms Control and International Security, and a prominent critic
of the ICC views the ICC Prosecutor as a potential Kenneth Star (Danner 2003). | will
compare both the ICC Prosecutor and Independent Counsel in terms of their powers,
the mandate of their institution and nature of the job and address the US concern
regarding the ICC’s prosecutor.

(i) Comparison of Powers and mandate of the Prosecutor and Independent
Counsel

The Independent Council Act gave full powers and independent authority to
the independent counsel, for investigation. He had prosecutorial functions, and powers
of an attorney general. He also had powers to call witnesses, convene grand juries,
makes grants of immunity and could secure search warrants. Kenneth Starr, who was
the Independent Council, even possessed powers to force a sitting president to submit
to a grand jury appearance for the first time in U.S history. Contrary to these powers,
the ICC Prosecutors powers are less, they mostly rely on the states. He has no police
force and no intelligence-gathering capabilities as the Independent Counsel had. His
reliance on state for investigation and prosecution widely distinguishes him from most
powerful ICA (Danner 2003).

In most cases, the ICC’s prosecutor will submit his investigatory requests to
states, where they can easily hinder investigation. States can check prosecutor’s
activities and potentially remove him from the case. The ICC Prosecutors’ actions will
be subject to formal review by the ICC judiciary. Limited mandates with huge budgets
differentiate Starr from the ICC Prosecutor, who has larger mandate and limited
resources provided from states. The ad hoc nature of the institution was also one

causes of Starr’s overuse of both powers and resources. It was the ad hoc nature of the
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institution and limited mandate that led to the total cost of Clinton case reaching $US
60 million (Danner 2003). On the contrary, the ICC Prosecutor has to focus on not just
one case but must see to all cases. The number of crimes within the court’s jurisdiction
will not allow him to enjoy the luxury of expanding all of his resources on one case.
The supply of the cases in ICC far exceeds the capacity of any institution to prosecute
them fully.

(ii) Nature of Both ICC and ICA

The nature of an institution also plays an important role in its performance and
direction. The unplanned nature of the Independent Counsel made Starr completely
unrestrained and un-regulated (Danner 2003). It is different from the ICC prosecutor,
who gets elected for a nonrenewable nine-year term and is supported by a static
bureaucratic culture ordinarily assisting prosecutors by helping them avoid obvious
mistakes. Other factors such as internal accountability and consistency and the
permanent nature of the ICC, which makes it not only more efficient but affords it a
data base of past cases to help decision making, further differentiates the Court’s

Prosecutor from the Independent Counsel (Danner 2003).

The above comparative analysis of both the ICC’s Prosecutor and Independent
Counsel proves that the US comparison is not convincing. As far as US fears from the
Court’s Prosecutor are concerned, the Rome Statute offers many safeguards which are
enough to preclude its politicization. The decision of the court’s prosecutor regarding
Iraq can illustrate how to dismiss US fears, as the Office of the Prosecutor received
more than 240 complaints from NGOs, victims and other sources in which the US was
accused of committing crimes of aggression, crime against humanity, genocide and
war crimes (Kheiltash, 2003, p. 2). After careful deliberation of these criticisms, he
rejected all and decided not to investigate further on grounds that these protests failed
to satisfy the requirements and criterion set in the Rome Statute of the Court
(Kheiltash, 2003, p. 2).

The analysis of the above decision made by the OTP on determination of the

admissibility of the crimes shows the adherence of the OTP to Article 15 of the Rome
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Treaty (1998), which binds all members to analyze all communications to find
reasonable grounds to start formal investigation. In the absence of reasonable grounds
the rejection of communication has to not only shown the seriousness of the Court and
its legal reasoning but when OTP looks for requirements for starting the investigation
it must also demonstrate that the Prosecutor of the Court understands his mandate and
Court’s jurisdiction (Kheiltash, 2003, p. 2). This decision of the OTP has not only
weakened the criticism of the US regarding politicization of the body but shows what

direction it will take in future.

3.4 Limited Role of Security Council in the Rome Statute.

The US raised the objection that the ICC possess excessive authority in
defining and punishing crime of aggression, which are solely the prerogative of the
UN Security Council under the UN Charter (Elsea 2002, p. 6). It is also argued that
under the present scheme of the Rome Statute the role of Security Councils has been
reduced and its powers curtailed (Gowlland-Debbas 2001). ICC supporters may
respond by saying that the crime of aggression will be defined by all state parties in
the Review Conference in 2009; the definition will be based on UN Charter, where the

role of Security Council will be preserved (Elsea 2002, p.6).

3.4.1 Crime of Aggression

The Crime of aggression has been a controversial issue for a long time. The
reason behind such controversy is due to the nature of the crime. Its nature separates it
from other crimes which fall under the Rome Statute: genocide, crime against
humanity and war crimes. However, Article 5 of the Statute verifies all four crimes
upon which the Court has jurisdiction, but the crime of aggression is the only crime
whose definition has not been decided yet. Its jurisdiction is subject to the outcome of
future negotiations which will be held in 2009 (Article 5 of the Rome Statute, 1998).
Crimes of aggression are known as supreme international crimes which were declared
as “the great menace of our times” by Associate Supreme Court Justice Robert

Jackson, a US prosecutor at the Nuremberg Tribunal (Cohn 2003).



Ali Ahmed Palh United States’ Objections to the International Criminal Court /38

The controversy surrounding the crime of aggression exists since the
Nuremberg Trials. There is no such definition on which all states agree. This issue
even remained central in the Rome Conference where country delegations remained
divided on two issues regarding the crime of aggression. The differences among states
made the drafters postpone the definition of crime of aggression as the fourth crime
under ICC jurisdiction till the Review Conference 2009 (Articles 121 and 123 of the
Rome Statute); while the other three crimes were included in the Treaty. Another issue
regarding crimes of aggression is a jurisdictional authority which can decide when the
aggression has occurred. However, the United Nation has tried to resolve both issues
by adopting a resolution (G.A. Res. 3314 1974) which defines the crime of aggression.
It includes a long list of crimes which constitute the following acts:

(@) The invasion or attack by armed forces into another separate sovereign
State, or any military occupation, however temporary, resulting from such invasion or
attack, or any annexation by the use of force of the territory of another State or part

thereof.

(b) Bombardment by the armed forces of a state against the territory of another
State or the use of any weapon by a State against the territory of another State;

(c) The blockade of the ports or coasts of a state by the armed forces of another

State;

(d) An attack by the armed forces of a State on the land, sea or air forces, or

marine and fleets of another State;

(e) The use of armed forces of one State which are within the territory of
another State with the agreement of the receiving State, in contravention of the
conditions provided for in the agreements or any extension of their presence in such

territory beyond the termination of the agreement;
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(F) The action of a state in allowing its territory, which it has placed at the
disposal of another State, to be used by that other State for perpetrating an act of

aggression against a third State;

The UN Charter (1945) granted primary responsibility to the UN Security
Council to determine whether crimes of aggression have occurred; Article 39 of the
UN Charter says: “The Security Council will determine the existence of any threat to
peace, breach of the peace, or act of aggression.” Both the definition of the crime and
jurisdictional authority exist as discussed above, however, the majority of states have
reservations regarding both issues. For example, Libya demands that the confiscation
of the property and establishment of settlements in occupied territories should be

included in the definition of crime of aggression.

The reason behind Libya’s demand was its complaint against, firstly, the US
when the US confiscated its assets, and secondly, Israel, which has been building
settlements on the West Bank. Such a demand has also come from US during the
Cuban missile crisis, when John F. Kennedy demanded that aggression should be
defined in such a way so it could outlaw preemptive strikes and similar kinds of naval
blockades (Cohen 2003). President Wilson opposed to declare it as a crime when other
Allies were eager to try German leaders after WW1. However during WWII,
Roosevelt supported an attempt to incorporate it in Nuremberg and at the London
Conference in June, 1945 in hopes of prosecuting the leading Nazis leaders for
aggression (Wilson 2006, p. 2). As has now being discovered the US’s position
regarding crime of aggression has always been inconsistent. Currently, the US is
reluctant to accept any definition on the crime of aggression. However, the US is not
the only country to disagree, other countries want to see the regulation of crimes of
aggression by the Security Council only. It is against the ICC’s jurisdiction over the
crime. The reason behind the opposition is its fears that the Court’s jurisdiction over
crime of aggression will jeopardize its role as a global superpower by subjecting its

leaders to prosecution (Cohen 2003).



Ali Ahmed Palh United States’ Objections to the International Criminal Court /40

State Parties to the ICC are waiting for the initial Review Conference where
crime of aggression will be defined by the Assembly of State Parties (ASP), in spite of
the fact that it may not have legitimacy in international law or not being binding as jus
cogens (Elsea, 2002, p.6). This definition may be acceptable to critics who support the
US position on the ICC but argue that the lack of agreement among nations regarding
the definition of crime of aggression must be acknowledged.

Now, | will turn to another important issue regarding jurisdictional
mechanisms which can decide when crimes of aggression have occurred. Many states
are not satisfied with the role of the UN Security Council (in particular the power to
veto) because they are aware that the superpowers can exercise their power to affect
them or their allies. This issue stirred a heated debate among different countries at the
Rome Conference where British conditioned the inclusion of crime of aggression with
the prior authorization of UN Security Council. The US also shares the British view
and strongly opposes the authoritative role of the ICC in the determination of

aggression. Its above objection to the ICC clearly reflects its view.

Another collection of countries including India, Morocco, Turkey and Israel
joined the US and refused to accept the ICC as jurisdictional authority. A group of
countries from the Middle East submitted a proposal which was closer to the definition
of the UN General Assembly. Non-aligned states differed with the above views and
refused to accept the reliance of the ICC over the UN Security Council for prior
authorization. They drew attention to the political character of Security Council
decisions and the unrepresentative distribution of its permanent members and objected
to any Council power. Cuba, Angola, North Korea, Ukraine all joined non-aligned

states and rejected British proposal for the role of Security Council (Wilson, 2006).

We know that there are conflicting views on both the issues surrounding the
definition of crimes of aggression and jurisdictional authority which determines it;
dividing all the countries of the world into blocs. Five permanent members have
already declared in 1998 that they will not support any triggering mechanism for the

ICC’s jurisdiction over the crime of aggression that does not rest exclusively with the
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Security Council. China has expressed in 2003 the primacy of the Security Council.
Russia also supported the Security Councils role in the determination of crime of
aggression prior to the exercise of the ICC jurisdiction over the crime, when it stated
that the court can not be a substitute for the Security Council (Wilson, 2006, p. 9).
Despite being state parties to the Court, UK and France also joined their Council
fellows on this issue. The UK was the first who gave the proposal which support the
primacy of Security Council. However, France has not come up with such proposals
but it will be unlikely for it differ with other Security Council members, when this
decision will also benefit it as a permanent member of the Council. It is not surprising
to get such view from the P5 since they have reasons such as their privileged position
equipping them with veto power, thereby protecting themselves and allies by rejecting

any determination of aggression.

Now, | will look into the different possibilities and proposals regarding the
future jurisdictional authority that could determine the occurrence of aggression and
which could be equally acceptable for all states. It’s my personnel view that once all
states have agreed on the jurisdictional authority which could fairly and impartially
determine aggression, the dispute over the definition of the crime of aggression will be
comparatively mitigated.

Options

There are four possible jurisdictional mechanisms for the determination of the
crime of aggression.

Firstly, the existing UN Security Council can determine aggression according
to article 39 of the UN Charter. The role of Security Council has been highly
controversial and the majority of states have reservations on the political role of
Security Council where five permanent members have special powers (Stein, 2005).
This scheme is in tension with several important Charter-based principles. It also
erodes the sovereign equality of states, pushes the Security Council into an
inappropriate judicial role, and even threatens the Security Council’s core Article 39
of power to determine the existence of aggression in the context of its own decisions
(Stein, 2005).



Ali Ahmed Palh United States’ Objections to the International Criminal Court /42

Secondly is the ability of the International Criminal Court to determine and
prosecute the individuals who commit crimes of aggression. Article 1 of the UN
Charter (1945) that proclaims the goal of suppressing acts of aggression "in conformity
with the principles of justice and international law" is in support of the above
proposal. The International Criminal Court, which can serve a crucial purpose in the
system of international justice, should be empowered to punish those who commit the
crime of aggression, regardless of their country of origin. This decision is not
acceptable to the five permanent members of the Security Council, as discussed above,
especially the US, the sole super powers of the world whose objections and opposition
to the Court is its example. This scheme can not effectively work when five permanent
members of the Security Council can oppose it.

The third option can be similar with above option minus one issue; the ICC
seeks an advisory opinion from the ICJ in aggression cases, but does not depend solely
on its opinion. There should be a provision that in case of failure to obtain such an
opinion the ICC can still proceed (Stein 2005). This option can serve the legitimate
interests of the majority of nations and can ensure protection from the politicization of
the determination in general. But the agreement of the US on this option seems
doubtful when it sees ICJ as a politicized body and in many cases has not obeyed its

decisions (Amnesty International: Rights for All: n.d.)

The Fourth option reflects UN General Assembly, without the role of the
Security Council. The UN General Assembly is an egalitarian body where all states
have equal rights and no country has veto power. This option will not be acceptable
for five permanent members. Therefore, a small inclusion in the proposal which could
also protect political interests of the five permanent members can act as a compromise
when cases of aggression proceed through the initial stages without Security Council
approval, but it plays its role only upon the arrival of the trial decision. The acceptance
of this proposal is a separate issue. As far as the legality is concerned, the General
Assembly set a precedent when it acted without Security Council approval during the
Korean War (Stein 2005).
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3.4.2 Security Council’s powers in the Rome Statute
In order to evaluate the US’s objection regarding the curtailed role of the UN
Security Council, it will be helpful to understand the relationship between the UN

Security Council, a political body and the ICC, a judicial body.

3.4.2.1 Relationship between Security Council and ICC

The UN Charter grants the UNSC the primary responsibility to
determine the existence of any threat to peace, breach of the peace, or act of
aggression. Criminal justice is one of the means which adds to the restoration and
maintenance of peace, and is recognized in the preamble of the Rome Statute by
saying that such grave crimes threaten the peace, security and well-being of the world.
The Security Council also emphasizes the link between threats to international peace
and security and the core crimes which give rise to individual criminal responsibility
under international law. These similarities further strengthen the relation between the
two bodies.

3.4.2.2 Powers of Security Council in the Rome Statute:

Contrary to the US objection that the role of UNSC has been reduced in
the Rome Statute, the UN Security Council has been given powers of referral and
deferral in respect of Court proceedings and a potential role in the determination of the
crime of aggression. It has also been enlisted as an enforcement mechanism in
ensuring the cooperation of States with the Court. The UNSC has also been given
power to act under Chapter VII, and can refer any situation to the Court’s prosecutor.
Article 13 (b) enables the Security Council to work as a collective triggering
mechanism parallel to that exercised by any state party or by the Prosecutor of the
Court under Article 13(c) of the Rome Statute.

The US objection may be regarding the powers which the US expected under
the former Article 23(1), under which the Council had the possibility of triggering the
Court's exercise of jurisdiction. It was not accepted by the majority of state parties
because had Article 23(3) of the ILC Draft Statute been adopted, it would have given

excessive powers to Security Council, therefore it could bar the commencement of a
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prosecution by the Court until the Council decided to allow it to proceed. This scheme
has empowered permanent members so they could easily exercise their power over the
Court and could easily obstruct its function without any time limit. However, under
the present scheme the UNSC can still defer the situation, but only for a 12 month
period, the request can be renewed again by the Security Council under the same
conditions (MacPherson 2002).This situation differs from previous ones, now the
Security Council must act affirmatively on the basis of a resolution requesting the
Court to defer its investigation. Due to this the UNSC will have to get the consensus of
all five permanent members of the Council in any effort to block the Court. Here, the
time limit is subject to renewed acts as an additional safeguard. Since the resolution
was adopted under Chapter VII, there must presumably be a prior determination under
Article 39, the prerequisite for any action. This leads to speculation as to what would
then have to constitute the threat to or breach of the peace: the situation itself or the
Court's commencement of an investigation into the crime? Had these safeguards,
which were added to address the concerns at the Rome, not been added, the previous

scheme would have clearly given the Security Council control over the judicial organ.

The ILC draft also proposed prior determination by the Security Council of an
act of aggression by a State under Article 39 of the Charter; a complaint regarding an
individual act of aggression could be brought before the Court (Article 23(2)).
However, this issue was postponed at the Rome Conference. During this conference,
the controversy surrounding the crime of aggression and the role of the Security
Council was temporarily resolved by shelving it. Article 87(5) and (7) of the Rome
Statute (1998) signifies another important role of the UN Security Council as an
enforcement mechanism which will ensure cooperation of states with the ICC,
alongside the Assembly of States Parties. Under Article 87(5) and (7), the Court may
refer such instances of non-cooperation to the Council or Assembly of state parties.

Thus it is clear that US objections to the role of Security Council have been
reduced in the Rome Statute and therefore lacks the understanding between the
relationship of both political and judicial body in suppressing and preventing the

crimes.
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3.5 Lack of due Process Guarantees

There have been different constitutional issues which US administration raises
against the Rome Statute. It is argued that the trial of a US citizen by the ICC will
violate the US Constitution (Bohrer 1998, p.1). The US has also raised the objection
that the Rome Statute would deprive US nationals of the right to fair trial as
guaranteed by the US constitution (Ferencz 2003, p.5). Finally, there is an objection
regarding the rights of US soldiers if they were tried by the ICC (Bohrer 1998, p.1).
Supporters of the Rome Statute argue that the Treaty contains a comprehensive list of
procedural safeguards that offer similar protections to US citizens as guaranteed by its
constitution (Elsea 2006, p.7).

3.5.1 Trial of US Soldiers before ICC: Violation of US constitution

To begin with, the US’s first argument is that US citizens may be brought
before the court for crimes committed on US soil which will violate Art. Il of the US
constitution, which bestows all judicial powers of US citizens solely upon US courts.
The argument still goes further, section 1 of the constitution states that judicial powers
of the US shall rest with the Supreme Court (Bohrer 1998, p.2).

When the US argues that all judicial powers rest with the US Supreme Court,
the Rome Statute does not in fact interfere with these powers. By allowing ICC
jurisdiction over the US citizen, US would not be giving up any US judicial power to
ICC, for which US claims is an outside body. Rather the US courts, under certain
conditions, reserve their own judicial opinion and defer to the judicial determination of
another tribunal (Bohrer 1998, p.3). This will not be the first time that US citizens
have been tried abroad. The US extradition agreement with other countries already
provides a precedent on it. Under these agreements, US citizens may be extradited and
tried under the law of another country for the crimes committed with in that territory.
The US judicial system plays no role in these agreements it only defers to the laws of
that country to which the US citizen has been extradited. In this process, the US does
not grant any of its judicial powers, as objected to by the US, to another country but
simply steps aside to allow the operation of a complementary set of laws (Bohrer
1998, p.3).



Ali Ahmed Palh United States’ Objections to the International Criminal Court /46

3.5.2 Status of Forces Agreements

Another example is the Status of Forces Agreements (SOFA) in which US
soldiers can be subject to foreign trials. These agreements define the legal status of
army personnel and property in the territory of another nation. SOFAs are intended to
set forth the rights and responsibilities between the US and the host government on
matters such as criminal and civil jurisdiction. The SOFA agreements determine how
US soldiers may be tried under criminal law in separate states if they violate the laws
of that particular state. They can be prosecuted in two fashions: either through the
jurisdiction of their own state, or alternatively through concurrent jurisdiction (in the
state where the alleged violation took place) SOFAs define which country has a
primary jurisdiction for violations of its law. In the case of signing the agreement,
primary jurisdiction will be waived. These agreements differ from Bilateral Immunity
Agreements (BIAs) which focus on war crimes, crimes against humanity and other
crimes. Under the ICC, bound countries in which the US has made these agreements
with prevent other countries to send US soldiers to the ICC, whereas SOFAs are used
on regular basis for routine events and smaller crimes but they also reinstates

immunity for US personnel from the ICC (Shalom 2006).

3.5.3 Rome Statute lacks adequate Guarantees

Now, I will turn to the last argument made by the US that the Rome Statute
does not provide the same guarantees or rights the US constitution does. For
examining the validity of the above arguments | will assess the claims of both sides to
prove whether the Rome Statute contains the required safeguards for US citizens. For
this assessment | will refer to the comparison of the US constitution and the Rome
Statute provided by Monroe Leigh, a former President of the American Society of
International Law and former State Department legal advisor to Henry Kissinger, who
presented a list of rights which are common in both US constitution and the Rome
Statute (The ICC and US Constitution. Comparison: US Const: & the Rome Statute).
The following rights are present in both US constitution and the Rome Statute. We
will go through following all articles of the Rome Statute are also present in the US

constitution.
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e Upon apprehension the suspect has the right to remain silent or to “not
testify against himself”.

e Atrticle 54(1) (a) and Article 67.1 (g) prohibits self-incrimination in the
same way as US’s own constitution.

e The suspect has the right to confront his accusers under Article 67.1(e),
which provides “the right to cross examine the witnesses against him”,

e The use of anonymous witnesses is not permitted under the Statute and will
not be utilized by the Court precisely because of the due process violations
it would entail.

e Article 67 provides that the suspect is entitled to be tried with undue delay
(speedy and public trials.

e Art. 63, Art. 67 (1), and Art. 67(1) (c) provides the accused right to be
present at the trial and Article

e Art. 20 provide the protection against double jeopardy.

e The list of due process protections also includes provisions for the
presumption of innocence in Art. 66 of the Statute.

e Assistance of counsel is mentioned in Art. 67(1)(b),(d))

e Right to a written statement of charges is provided in Art. 61 (3)

e Right to have compulsory process to obtain witnesses is affirmed in Art. 67
(1) (e)

e Prohibition against ex post facto crimes is stated in Art. 22),

e Freedom from warrant less arrest and search is provided in Art. 57 (3), 58),

e Article 69(7) protects against exclusion of illegally obtained evidence.

To further strengthen Kissinger’s work, he stated in his testimony, in front of
the House International Relations Committee, on July 25, 2000, "it cannot be denied
that the Treaty of Rome contains the most comprehensive list of due process
protections which has so far been promulgated” (The ICC and US Constitution:

Comparison: US Const: & the Rome Statute).
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Despite the above list of rights which are common in both the Statute of the
Court and the US constitution, the right to jury, as argued by US in its objection to the
ICC, is missing. The supporters of the court claim that there are examples when the
US constitution also does not provide a jury trial to its citizens (Bohrer 1998, p. 2);
when they are subject to trials in foreign countries: the case of Japan can be taken as
an example where there is no jury trial system but the US has extradition agreements
with it which will subject US nationals to Japanese law. For the US, the ICC can be
more protective than any foreign venue which does not offer more rights than
provided in the Rome Statute. Moreover, even within US, the court martial system
does not provide jury trial to American soldiers (Ferencz 2003, p.5). The fact behind
the exception of the jury trial was not an attempt by drafter to pre-determine the results
of trials. There may be concerns that juries can also be corrupt. There are many

countries which do not use juries because of their unreliability (Ferencz 2003, p.5).

The Rome Statute’s list of protections and guarantees in its present
circumstances resembles the US Bill of Rights in that when new laws have been
enacted in the US which are intended to protect US citizens, they in fact violate their
rights even further. US laws like the ‘US Patriot Act and the Homeland Security Bill
are such examples which have deprived many rights of US citizens. The US Patriot
Act passed in 2001 has turned the US into a police state. It has expanded the structure
of government secrecy and surveillance and not only relinquishes due process right but
arguably violates the First, Fourth, Fifth, Sixth & Eighth Amendments of the US
constitution (Elwood & Wollstein 2002), while the Rome Statute sets forth rights that
parallel the protections offered by the 3, 4™ 5™ 6" 7™ and 8" Amendments. Article
20 of the Rome Statute offers the equivalent of 5" amendment protection from double

jeopardy and Art. 66 provides that there shall be a presumption of innocence.

The Rome Statute also provides for the eventual negotiations, adoption, and
use of two additional documents which will solidify and extend these guarantees. The
ICC’s rules and procedures will help to ensure due procedure and detailed ‘Elements
of Crime,” will elaborate upon the detailed definition of crimes already contained in

the Rome Statute (Brown 2001, p.10). Some of the protections are taken from treaties
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already signed by the US. Article 67 of the Rome Statute restates the rights of the
accused as recognized by article 14 of the International Covenant on Civil and
Political Rights (ICCPR), which is already ratified by US.

Finally, I will argue that the US demand from the Rome Statute and other
international agreements is not justified because the ICC is not a court of the US, only
US courts should follow the US constitution word for word. If the Rome Statute
becomes US constitution, then, all judges need to seek the approval of the US
president and consent of its Congress, then there will be no need to be named as an

International Criminal Court.

3.5.3.1 Due Process demands of US and undue practices: Analysis

If we take the example of US extradition agreements and practices and
apply due process policy on it we will know that US does not only not comply with
the Extradition agreements but it forces other countries to enter with US in one-sided
extradition agreements. One such example of the Extradition Agreement is between
US and UK. When any request is made from the US it must show a ‘reasonable case’
that the requestee did commit the offense, but requests from US to UK have no such
requirement. The US demands from other countries due process and rights for its
citizens and soldiers but it is not ready to give it to others. Opponents criticize such US
behavior as a double standard policy. Another aspect of US extradition Agreement is
imposing punishments like the death penalty on suspects who are extradited to the US
by sending countries which is in contravention of laws of sender country. Europe has
refused to extradite alleged terrorists because they would then be threatened by death
penalty in US (Demleitner 2002).

The US is in agreement with many countries around the world., its recent
Status of Forces Agreement with Philippines may have been signed now, however, it
is being highly criticized because of its one-sided nature where the US is clearly
dominant the Philippines will grant immunity to US soldiers from criminal
prosecutions for American troops without giving same advantage to Philippine

soldiers in the US, where people see it as Philippines has signed away its territorial
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integrity through SOFA. The Same kind of Agreement has been signed with East
Timor (Shalom 2006).

United States” policy in which it pressurizes different countries to grant
immunity for its own soldiers and in return do not prepare to grant them same rights is
setting double a standard policy on one side and on other side it is giving impression to
the world that the US soldiers are special and above the law. Thus, US policy where
the law does not apply equally may force the world to think that if the US is defending
its citizens and soldiers from prosecutions, why should other countries subject their
citizens and soldiers to US law? This will greatly affect the writ of law and give way
to noncompliance and double standards.

Since the above discussion gave us an understanding of how the US demands
due process and fair trial from international tribunals and the ICC, we have discovered
that the US itself is not ready to apply the same rules to itself.

The evaluation of US objections to the Court tells us that US objections to the
Rome Statute can not withstand legal scrutiny. Detailed analysis shows us that US
objections regarding its constitution and sovereignty completely biased. Constitutional
objections are based on the US biased view and attachments towards their constitution,
which is not supported by US law when the Statute of the Court provides similar
guarantees as provided for in the US constitution. Secondly, US objections regarding
the Court’s jurisdiction, role of Security Council and Prosecutor, reflects US fears for
its sovereignty which is more a political argument rather than legal. These issues will

be dealt with in the next chapter in detail.
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CHAPTER IV
POLITICAL CULTURAL ANALYSIS OF BASIS OF US
OBJECTIONS TO INTERNATIONAL HUMAN RIGHTS LAW

After having shown that US legal objections to the ICC cannot really be
supported by close legal analysis, this led us to look its political culture for
understanding the reasons of its opposition to international law, especially
international human rights law including, the Rome Treaty. This chapter will focus on
this issue. From this analysis it will be clear that US attitude towards the Rome Treaty

is in fact consistent with its behavior with international law.

In previous chapters, | identified US objections to the ICC and then evaluated
and assessed the legal side of these objections which covered two objectives of my
thesis. Dealing with US objections, we knew that the US objection towards the court
was based on its sovereignty, constitutional patriotism and other reasons which also
come under these topics. In this chapter | will look into the political culture of the US
as the final objective of my thesis/ this will enable me to analyze the paradox of US
human rights policy in relation to exceptionalism, the concept of sovereignty and

constitutionalism.

This paradox shows that the US has genuinely played an exceptional role in
international affairs, international law and promotion of human rights, especially in its
exceptional global leadership and activism. To this day, the US remains the only
superpower not only capable, but willing to commit real resources and make real
sacrifices to build, sustain and drive an international system committed to international
law, democracy, and the promotion of human rights. While on the other side, it has
rejected international conventions and treaties and shown disregard for international
organizations (Koh 2005, p.118).



Ali Ahmed Palh Political Cultural Analysis of Basis of US Objections... /52

US led the world in drafting important documents from both the UN Charter to
the Rome Statute of the International Criminal Court (ICC), yet offers consistent
opposition to the application of the same law when it is applied on the US itself.

Michael Ignatieff contends that,

Since 1945 America has displayed exceptional leadership in promoting
international human rights. At the same time, however, it has also resisted
complying with human rights standards at home or aligning its foreign
policy with these standards abroad. Under some administrations, it has
promoted human rights as if they were synonymous with American values,
while under others, it has emphasized the superiority of American values

over international standards. (Ignatieff 2005, p.1)

This combination of leadership and resistance simultaneously is termed by
most of the political and legal analysts as American exceptionalism. | will briefly
explain US exceptionalism and its features which will help us in cataloging US foreign

and human rights policy behavior.

4.1 American Exceptionalism:

American exceptionalism refers to the perception that the US differs
qualitatively from other developed nations because of its unique origins, national
credo, historical evolution, and distinctive political and religious institutions (Koh
2005, p.112). The term was coined by Alexis de Tocqueville (Pont: n.d. p.2); a French
citizen who traveled through the US in the early 19" century. Initially, this term
anticipated US’ unique position as qualitatively different and superior among other
nations (Lipset,1996), but it has now earned a negative connotation according to David
Gonzales (2004, p.3) who describes it as a, ‘pejorative phrase,” especially in a human
rights regime. This conversion of the term from a qualitative indicator to a pejorative
term took place because of US policy of consistently rejecting international human
right conventions and treaties, on the other hand displays the venerable US tradition to
support human rights, in the form of judicial enforcement of human rights at home and
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unilateral action to promote civil and political rights as a ‘two-edged sword’ (Lipset
1996).

4.2 Features of American Exceptionalism and their Relevance with US Human
Rights Policy:

The first feature of American exceptionalism involves the practice of signing
international human rights and humanitarian laws and then exempting itself from their
provisions by explicit reservation, non ratification, or complete rejection (Ignatieff
2005, p.6).This will explain to us the US’ policy towards international human rights
conventions and treaties. The second feature of American exceptionalism can be
defined when America signs an international rights conventions and then fails to abide
by their requirements (Ignatieff 2005, p.6). This will explain to us how the US avoids
international scrutiny and fails to live up to its commitments which it makes with the
international community and international bodies. The third feature is the double
standard policy of the US when it judges itself and its friends by more permissive
criteria than it does its enemies (Ignatieff 2005, p.3). It will help understand the
reasons of the US’s dual policy of promoting democracy on one side and supporting
dictators and human rights abusing regimes on the other side. It will also provide
reasons why US policy maintains double standards in its dealing with allies and other

countries; and ultimately why it rejects the ICC.

American Exceptionalism: its attitude towards International Human Rights

Treaties:

The US has long been criticized by its attitude towards international human
rights treaties. It conditions its signing of international conventions and treaties with
exemptions for the US. It sought exemptions from the international criminal court for
its military personals, politicians and other officials and consequently unsigned its
statute when such demand was not fulfilled (Sewall, S. & Kaysen 2003, p. 3). A short
glance over US human rights policy will reveal the following features of US attitude
towards international human rights treaties (Ignatieff: 2005, p. 3). To begin with the

first feature of US exceptionalism;
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1. It negotiates and signs human rights conventions with reservations.
2. It negotiates and signs human rights treaties, ratifying them after a long delay

or rejecting them altogether.

I will look at both of the above features of US human rights policy in detail so
we can discover the reasons of US attitude towards international treaties. 1 will
commence with treaties with which the US ratified with reservations, understandings
and declarations. These treaties include the International Convention on Civil and
Political Rights (ICCPR), International Convention on Genocide, and the International
Convention on Elimination of all form of Racial Discrimination (CERD) (Malone &
Khong 2003, p.7). Other treaties such as the International Convention on Economic,
Social and Cultural Rights (ICESCR), International Convention on the Rights of the
Child and the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) and a Optional Protocols for the ICCPR which the US has not
ratified, even after long delay (Malone & Khong 2003, p.7).

The delay factor can be judged easily from the following examples when the
US ratified the International Convention on the Elimination of All Forms of Racial
Discrimination twenty eight years after signing it. The Convention on the Prevention
and Punishment of the Crime of Genocide was the first UN human rights treaty which
US ratified in 1988 approximately forty years after. The US signed the Convention
against Torture on the 18th April 1988 and ratified only in 1992, after four years. The
same policy was applied over the International Covenant on Civil and Political Rights
It is one of two principal treaties protecting human rights as enshrined in the Universal
Declaration of Human Rights, which was ratified 26 years after its adoption by UN
General Assembly. The other convention of same importance is the International
Covenant on Economic, Social and Cultural Rights which the US signed in 1977; it
has still not been ratified even after 30 years (Amnesty International: Rights for All:
n.d.).

A brief analysis of the above US policy will show us that the US ratified the

Genocide convention, after when 97 other states had already done so. 109 states
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already ratified the International Covenant on Civil and Political Rights before the US.
It delayed its ratification of the International Convention on the Elimination of All
Forms of Racial Discrimination and Convention until 133 other states signed it.
Seventy one countries ratified the Convention against Torture (CAT) before the US

(Amnesty International: Rights for All: n.d.).

Now | will look into the reason for US policy towards international human
rights treaties. The US imposes reservations, interpretations and statements on those
articles which contradict with its constitution (Amnesty International: Rights for All:
n.d.). Thus the US prevents international human rights law from superseding
American domestic law (Ignatieff 2005, p.6). With a few exceptions, US policy
regarding ratification renders its participation in international human rights as
symbolic. Critics of US human rights policy also argue at the time of ratification, US
government lawyers scrutinized each treaty to identify any rights which contradicts
with US law, there for nullifying them through reservations or declarations (Brody
1999). For assessing the validity of the above arguments, | will very briefly look at
US’s reasons which will enlighten us with US motives. Since there is a long list of
conventions and treaties which have been either rejected by US or have come under its
reservations, | will only select several important treaties and go into both the US

objections and its reservations and explanations that the US offers for them.

4.1.1 Convention on Civil and Political Rights and US Reservations:

To begin with the ICCPR, the US declared that it will apply it to the extent that
domestic law allows (Amnesty International: Rights for All: n.d.). US imposed
reservations to the Article 6 and 7 of the convention that prohibit passing a death
sentence on anyone aged less than 18 at the time of the crime, will suspend any
safeguard which are fundamental so that may never be suspended, even in times of
war or internal conflict (Amnesty International: Rights for All: n.d.). These
reservations to the right to freedom from cruel, inhuman or degrading treatment or
punishment in the ICCPR which allows the US continued use of corporal punishment
in schools and the imposition of certain conditions of detention (such as prolonged

solitary confinement) considered in international human rights practice as forms of
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torture or cruel treatment (Amnesty International: Rights for All: n.d.). Critics of US
policy argue that US reservations are contrary to the objects and aims of the treaty
(Amnesty International: Rights for All: n.d.). Human Rights Committee, the UN body
of experts, monitors the states compliance with the convention and has also declared
several of these reservations incompatible with international law and recommended
withdrawal from them, particularly those relating to the death penalty and the right not
to be tortured (Amnesty International: Rights for All: n.d.). The US still continues the
same policies, more than 350 people have been executed since 1990; and hundreds are
waiting for their turn. US officials argue that the death penalty is an internal matter
relevant with their own ways therefore others should not interfere in their business
(Frank 2001, p.5).

This policy shows the contradiction in US policy. On one side, Senator Helms
opposes international human rights law and argues about US Supreme Court and the
supremacy of the US constitution within the US, but when their own Supreme Court
has declared US methodology of administering the death penalty as arbitrary and
capricious which also violates US constitution and rules which the US Supreme Court
sets. The US Supreme Court struck down its country’s death penalty laws in 1972 on
the same grounds that the way it is administered is arbitrary and capricious and
violates US constitution (Amnesty International: Rights for All: n.d.). The US not only
continues the same arbitrary and cruel method of administering the death penalty but
has framed their own policies against the Supreme Court’s decision. One such
example is the expansion of different categories of capital murder. These categories
included 6 different methods in 1972 but have increased to 17 in 1998 (Amnesty
International: Rights for All: n.d.). This US policy not only violates international
human rights law and norms but also shows the world that US’s official policy of
killing people as an effective way to prevent other killing is not consistent with US

constitution.

4.1.2 Convention on Women Rights and US Objections
CEDAW is the first and only comprehensive international treaty that

guarantees women’s rights and seeks to prevent discrimination against women
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(Amnesty International: Rights for All: n.d.). Signed by President Jimmy Carter in
1980 just prior to leaving office, and later refused ratification by the US Senate on the
grounds that its provisions promoted family planning, which implies support for
abortion and its goal of ensuring gender equality will bring the U.S. one step closer to
the legalization of same-sex marriage and undermine the traditional family structure of
the country.* This treaty like other human rights treaties faces opposition in US among
conservative right-wing groups. Former US Senator Jesse Helms (R-NC), most ardent
opponent, declared it is “a terrible treaty negotiated by radical feminists with the intent
of enshrining their radical anti-family agenda into international law” (U.S. Refuses to
Ratify a Women’s Bill of Rights 1994, p.1).

Critics of US policy on CEDAW argue that the Treaty guarantees women’s
rights, prevents discrimination by setting clear standards for gender equality; it is the
only human rights treaty which affirms women’s reproductive rights (Amnesty
International: Rights for All: n.d.). Moreover, the US is also concerned that the
provisions of the Convention supersedes the U.S. federal and state law and would
authorize individuals to file an avalanche of lawsuits to enforce it (American Bar

Association n.d.).

Critics refute these US objections to the Treaty by arguing that when treaties
and conventions adopted in the US are not "self-executing." The US can impose
reservations on some provisions as it has done with other human rights treaties so to

preclude its provisions to supersede US law (Dalton 1999). This US objection

The US is not alone in raising such concerns. There are many states which justify women
rights violations in the name of values and culture. Several Arab states which objects on
some provisions of international human rights treaties and argue that it contradicts their
values and national law. In the name of values and laws in many countries women are not
allowed to drive or to vote.. These countries continue such practices and resist
international human rights law as interference in their affairs and violation of their values
and cultures. An illustration of such countries resistance of acceptance of international
rights over adherence of cultural norms and values can be seen through various social

practices such as stoning and flogging.
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regarding lawsuits and superseding US federal and state law loses weight when it has
already signed another similar kind of Treaty on racial discrimination. The
confirmation that CEDAW does not, and would not; interfere with constitutionally
protected interests with respect to family life and an individual's most basic decisions
regarding family (American Bar Association n.d.) may dispel US fears that the Treaty
violates the US constitution .

4.1.3 Convention on Child Rights and US objections:

The United States was concerned that ratification of the Convention on
Children’s Rights will undermine the parental authority by allowing and encouraging
children to sue parents and have abortions. Opponents of international law link it with
US sovereignty and argue that international institutions will teach Americans the ways
to raise their children and maintain their families (CRC Facts and Research: n.d.). A
review of the convention by various legal experts declared it a feasible and neutral
convention, designed with the intention to be adaptable to many cultures and legal
systems around the world. As a result of this, it does not conflict with US values
against the above US objections to the convention (CRC Facts and Research: n.d.).
Critics also accuse the US for raising irrelevant objections to the Treaties in order to
hide its real concerns. They argue that the real reason for US for not signing the
convention is the prohibition of execution of persons under 18 and the recruitment of
child soldiers which contradicts the US constitution. Article 37 (a) of the convention
says that “capital punishment...shall (not) be imposed for offenders committed by
persons between 18 years of age.” However, the US is not alone in violating

international rules by recruiting under age people in its military.

The above discussion brings to the surface other contradictions in US policy
regarding its children. The US recognizes what they define as the immaturity and
irresponsibility of children under 18, so therefore establishes eighteen years as the
minimum age to get married without parental consent, to vote, to sign contracts, or to
serve on a jury. In criminal offenses, the Government deals differently when minors
are transformed instantly into adults for criminal justice purposes (HRW, The Rest of
their lives, 2005).
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Secondly, the issue of recruiting seventeen-year-olds in the military, who
according to global standard are still children, violates international human rights law.
However, the US has not signed those international standards such as the 1989
Convention on the Rights of the Child (CRC) and its protocol, which is continuously
been opposed by US as it forbids under age recruitment in military. (HRW, Child
Soldiers and Child Labor Conventions, Background Briefing).

The real impact involving children in conflicts will show that international
human rights law is not against the US but it is based on principles and grounded
realities. For example, no one can deny the fact that children who have relative
experience and training and participate in armed conflicts expose themselves to risk of
serious injury and death, they suffer a far higher casualty rate than adult soldiers. Even
if they escape death they could permanently disabled and suffer psychological

damages.

The US took same the same stand on CERD, the Genocide Convention, and
ICCPR, but later it had to ratify them (Buergenthal 2002). Secondly, is the perception
that these treaties violate the US constitution. Had this been the case, International
human rights law would have not enjoyed support within the US where it has seen that
international human rights treaties differ more positively from concerns that decision
makers express in US Senate. Again, | turn to Genocide Convention which the US did
not ratify for more than forty years but this convention enjoyed huge public support
within the US, including other organized groups, racial minorities, religionists,
workers, and ethnic Americans (Moravcsik 2005, p.156). Much research has shown
that opposition to international human rights law comes from US elites rather than

from masses.

4.2. American Exceptionalism: Noncompliance of International Law:

The US has been accused of signing on to international human rights
conventions and failing to fulfill their requirements (Ignatieff 2005, p.6). It has also
been criticized for not adhering to the rules and principles of international law only but

accused of ignoring, and abusing these rules to avoid international scrutiny (Amnesty
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International: Rights for All: n.d.). I will discuss above both arguments offered by
critics of US policy regarding its noncompliance and will assess their validity under

following two headings.

4.2.1 US avoids international scrutiny:

There are different forms of US noncompliance to international human rights
treaties to avoid international scrutiny. The US fails to adhere to the procedural
requirements of international human rights treaties and delays their reports and fails to
cooperate with UN Special Rapporteurs. There are examples when their access to US
facilities was either restricted or delayed (Amnesty International: Rights for All: n.d.).
US officials have often regarded the UN’s actions as an intrusion in US affairs and
assault on its sovereignty (Pipes 2004). The UN Special Rapporteur on extrajudicial,
summary or arbitrary executions, Bacre Waly N'Diaye, was offered high-level
cooperation in his visit of Colombia, Indonesia, Peru, Rwanda and Burundi but not in
the US where after repeated efforts for three years he was allowed. He faced a lot of
difficulties in meeting senior federal officials and finally he was pushed to lower-level
officials. When the UN Rapporteur issued a report regarding the unfair, arbitrary and
discriminatory manner of administering the death penalty, US officials reacted very
negatively on it and called it a flawed report. Senator Helms criticized the report and
called it an insult to the US and its legal system (Brody 1999). He deemed such UN
actions as an intrusion in US affairs when he said, “It is an appalling intrusion by the
UN... There is only one court that matters here, that is US Supreme Court” (Amnesty
International: Rights for All: n.d.).

The US’s record of fulfillment for procedural requirements of UN obligations
regarding human rights does not meet the commitments it has made with international
human rights law. The US presented its first report on implementation of the ICCPR to
Human Rights Committee in 1994, whereas its initial report to the Committee against
Torture was also delayed. Two more reports on the implementation of the
International Convention on the Elimination of All Forms of Racial Discrimination
were also not submitted and were still due since November 1995 and November 1997.

This US attitude is against its commitments which it has made with UN and
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international human rights law. On one side US officials show their commitment to the
set rules while on the other side it invokes its domestic law to justify non-compliance
with international treaties and argues that under the US legal system international
treaties are inferior in status to the Constitution. By doing so, the US violates the
principle that states may not invoke internal laws to avoid complying with their
commitments under international treaties as provided by the Vienna Convention on the
Law of Treaties (Amnesty International: Rights for All: n.d.).” One such example of
invoking domestic law against international law is the case of a Mexican citizen,
Irineo Tristun Montoyo, who had been sentenced to death in 1986 by a Texas court,
and executed in June 1997. He was devoid of any consular assistance guaranteed by
the Vienna Convention on Consular Relations. Not only this, but his execution
violated US obligations to international human rights law was justified when Governor
Texas stated that Texas has not signed this convention so he is not bound by it. This
statement points to the institutional problems of the US, where there is a division of
powers between states and central government. The US is a federal government where
significant powers are devolved to individual state caused problems in implementation

of international human rights law.

The list of US noncompliance to international obligations does not end here
and there are many examples when the US tried to impose the same laws over other
countries that refuse to obey them. The US filed a suit against Iran before the 1CJ for
taking US diplomats hostage in Tehran, but just four years later refused to recognize
its jurisdiction over itself in the case of Nicaragua. (Amnesty International: Rights for
All: n.d). The US has not only rejected international scrutiny by international
monitors but it has not even accepted the role of the United Nations, an international
body which could supervise the conduct of all the countries of the world. In many
occasions, US officials have declared the UN an irrelevant and ineffective
organization (Riemer 2003). A US Senator form Indiana named Step Buyer sponsored

an amendment to prohibit federal officials from asking help from the UN in American

2 The USA signed the Vienna Convention on the Law of Treaties in 1970, but has not yet

ratified it.
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elections which was passed from the Republican-controlled House with clear majority.
Senator Steve buyer justified that ban and commented that for over two hundred years
Americans have conducted their own elections, fairly and impartially and there will be
no interference by UN (Pipes 2004).

As far as the question of relevance of the UN is concerned, its irrelevance
stems from its unwillingness to take action against Iraq when President Bush, before
UN General Assembly called the UNSC to take action against Iragq and linked it with
the implementation of UN Security resolutions (Tharoor 2003). Since declaring UN
irrelevance just because it does not serve the interest of the US is not convincing. The
UN is not a national organization of the US but it has mandate from the world where
all nations are united. Now, circumstance when US interests diverge with rest of the
world the UN has only two ways before it: either it should confirm its irrelevance by
obliging the US or ensures its relevance by failing to oblige to the US. Its relevance is
evident in Kosovo, which was attacked by NATO countries without UNSC approval.
It was the UN which had the potential to administer Kosovo after War. The United
Nation’s approval conferred legitimacy and made it possible so that other nations
could participate in the reconstruction (Tharoor 2003). In present circumstances, the
divergence of the US and other nation can also be witnessed from the fact that what is
irrelevant to US is indispensable to the world’s other nations. Moreover, in the case of
the US, the UN still is useful in that in Iraq and other such countries which are facing
post-war crises, UN backing can provide it legitimacy so that US need not battle
throughout the post war reconstruction against suspicions that it is acting as an invader
(UNGA, Peace without Justice 2003). Similarly the International Criminal Court is a
Court for the whole world not only a US Court which could be consistent with US law

and its political interests.

United States’ policy towards human rights and humanitarian law has been
criticized by most of the world (Earth Rights International 2006). Two main scandals
of Guantanamo bay and the Abhu Gharib prison have shown violation of human rights
by US’s military supported by the US administration; where people from different

countries were arbitrarily detained and denied their rights to fair trials, right to
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challenge arbitrary detentions and right to not to be tortured (Earth Rights
International 2006). The US has not only been criticized for violating international law
but it has also been accused of redefining the existing rules of international law. One
such example is US attempt to redefine torture in a way so the interrogation techniques
of US officials at detention camps could be declared lawful. The US has limited the
application of the Geneva Convention for loosening the rules on what constitutes
torture by US military officials. Finally, US attempts which has been opposed both
within and outside US to reinterpret Geneva Conventions so to make them fit to
prevent foreign detainees from suing American CIA officers for war crimes in US
Court (Earth Rights International 2006).

4.2.2. US use of Force and Preemptive doctrine

The US attack on Iraq without Security Council approval in the name of self-
defense is another form of noncompliance in international law. Its preemptive strike
did not meet the requirements that international law has set for self-defense (Ghista
2005). By doing so US violates the United Nations” Charter which is a binding Treaty
and contains a prohibition in its Article 2(4) which authorizes the Security Council as
the authority to take measures against ‘Threats to peace, breaches of the peace and acts
of aggression”. Article 51 of the UN Charter sets out one clear exception to the general
prohibition on the unilateral use of force: any state may use force in self-defense
against an armed attack. Any earlier response requires the approval of the Security
Council (UN Charter, Chapter VII, Article 51).

Critics of US policy and use of force argue that by attacking Iraq the US has
committed an act of aggression which is a supreme crime (Mandel 2004). If the US
war on Iraq is judged by the standards laid down by the Nuremberg Tribunal, same on
which Nazis were judged after World I, it is crime of aggression (Mandel 2004). The
analysis of above US attacks on Iraq show why the US does not join the ICC because
the reason aggression is one of the crimes which fall under the jurisdiction of ICC.
This aspect also point out the reason of US reluctance to agree on one definition of
crime of aggression. Such noncompliance of law may question the role of US judiciary

which is an authority to keep checks on executive powers in the US. The policy of
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detaining people from particular countries, who belong to a particular religion, may
give rise to such perceptions that US officials are doing all these violations as a part of
official policy may also affect the image of US which is known as world’s civilized
nation. Unilateral reinterpretation of international law, especially Geneva
Conventions, by US may allow or encourage other states to bend the international
rules, especially, the rogue states which can use these techniques over US soldiers.
Noncompliance of international law by a superpower will further encourage other

countries to violate it and can reduce its prestige as a binding document for all nations.

4.3. US Double Standard Policy and International Human Rights Law

Now | will turn to the third form US exceptionalism which involves the
practice of the US to judge itself and closest allies with more permissive criteria than it
does its enemies or other countries (Ignatieff 2005, p.3). This feature of
exceptionalism will explain the paradox of US policy of promoting democracy within
and supporting dictators and human rights abusing regimes outside. It will also
enlighten us about its policy of applying different rules over friends and enemies. If
we look at this feature in the context of international human rights law we can easily
understand the US policy of criticizing other countries for their human rights
violations but refusing to accept criticism of its own human rights performance and
defending human rights violation practices of allies. For a better understanding, | can
cite an example of Iran and North Korea, whom the US condemns for their human
rights records but at the same time ignores and sometimes, excuse its own allies
(Ignatieff 2005, p.7).

4.3.1. Promoting democracy while supporting dictators abroad

The United State has always been accused of promoting democracy and
people’s right to choose their own leaders, but in practice it supports civil and military
dictators, and human rights abusing regimes (Ignatieff 2005, p.7). The US opposed
Slobodan Milosevic and Sadam Hussein yet continued supporting human rights
abusing regimes from Pinochet Chile to Suharto’s Indonesia on other side (Ignatieff
2005, p.7). Evidence can be found in US President Clinton’s statement when he said

that “I believe that everywhere people aspire to be treated with dignity ... to give



Fac. of Grad. Studies, Mahidol Univ. M.A. (Human Rights) /65

voice to their opinions ... to choose their own leaders ... to associate with whom they
wish” (HRW 2002). United States support both civilian and military dictators across
the world against and US continues its support to them until people forcibly threw

them away (Chomsky 2003). Critics of such US policy comments that,

The Problem is American goodness is hardly ever exported, remaining
confined to its shores. This gap between what American says at home about liberties,
rule of law and democracy is rarely practiced in American foreign Policy. (Hussein
2001).

There is long list of such dictators who had US support in violating human
rights. Besides, Saddam Hussein, there were Ferdinand Marcos, Duvalier, Nicolae
Ceausesvu; Indonesia’s President Suharto, Pakistan’s Zia-ul-hag Zaire’s Mobutu Sese
Seko and Manuel Noriega of Panama and present military dictator in Pakistan
(Chomsky 2003) .

The reason for US’ policy to support dictators is its preference to work with
rulers who have strong control over people rather than working with instable
democracies which could not implement US policies within their borders (Nazir,
2002). Since US support to dictators has never ever been a one sided relation, both US
and these dictators are linked together by marriage of convenience. For example, the
Pakistani military ruler was looking for legitimacy and to end international isolation
and alienation by joining US camp, whereas US needed bases for its “War on Terror’
to launch strikes against Al-Qaeda and Taliban (Nazir, 2002). | will take two examples
of Pakistan and Irag and briefly discuss and analyze how US support helped them
perpetuate their regimes and continuing human rights abuse and in return served US

interests.

4.3.1.1. Pakistan
The “War on Terror’ was not the only reason which made US support a
military dictator in Pakistan. Apart from ending Taliban regimes and destroying Al-

Qaeda’s terrorists camps, the US with the support of Pakistani dictator succeeded
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achieving its political and economical interests in the region. The US used its ‘“War on
Terror’ as a strategy which helped it in expanding its political rule in the region. The
‘War on Terror’ made it easy for the US to pierce the shield of sovereignty and helped
sideline human right law. Unfettered by international human rights law and UN
principles of self-defense, the US succeeded in establishing basis on Russia’s Southern
border and encircling China (Ifantis 2004). The Secretary of Defense, Donald
Rumsfeld, said that “if necessary to prosecute the war against terror, the US will move
military into 15 more states” (Ifantis 2004). The End of the Taliban regime cleared the
way for the US for reaching energy resources of central Asian countries (Maresca,
1998) including Azerbaijan, Uzbekistan, Turkmenistan, and Kazakhstan (which has
abundant hydro-carbon reserves which are in equal more than 236 Trillion cubic feet).
According to one estimate, the region’s total oil reserves may reach more than 60
billion barrels of oil, enough to serve whole of Europe’s oil needs for 11 years
(Bhadrakumar 2005).

Another source defines the importance of Afghanistan: “Caspian Basin
contains up to $ 16 billion trillion worth of oil and gas resources and the most direct

pipeline route to the richest market is through Afghanistan. (Bechan 2007).

4.3.1.2. Iraq

The scene in Iraq is a bit different from Pakistan because in Iraq it was
the US which brought Saddam Hussein into power. The reason was to depose the
Soviet leaning government in Irag (Morgan 2003). Later he was supported throughout
the 1980s; because under his rule Baghdad worked as a bulwark against militant Shiite
extremism which posed the then threat to pro-American states such as Kuwait, Saudi
Arabia, and Jordon. Another reason for US support for Saddam was to bar Iran which
was a threat to U.S. oil supplies. Later, the same protector of US interests was

suddenly transformed into its enemy (Dobbs 2002).

Saddam Hussein was a big hurdle in the way of the US to reach of the Caspian
Basin and the deserts of Irag, where huge reserves waiting to be pumped. For these

resources, Richard W. Bechan (2007) writes that, “Anyone controlling that much oil
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stands a good chance of breaking OPEC's stranglehold overnight, and any nation
seeking to dominate the world would have to go after it.”

4.3.2 US Policy Judging Itself and Its Friends By More Permissive Criteria
Than It Does Its Enemies:

The US has continuously been accused of adopting lenient rules and flexible
policy towards its allies but stiff rules for its enemies. One such example is Iran, where
critics of US policy argue that the US is following the double standards policy when it
is excusing Israel for the development of weapons of mass destruction and threatening
Iran for attacks on the pretext of acquiring nuclear capability (Rosa 2006). Critics of
the US double stand policy list such allies which include Israel, Jordon, Egypt,
Morocco and other countries whose violations are ignored or excused by US (Ignatieff
2005, p.7). | will take Israel as an example and will discuss how the US support of
Israel helps it in violating international law, especially Human Rights Law. | will also
discuss how the privileged position of the US in the Security Council helps Israel in
ignoring or evading UN Security Council resolutions. | will also briefly point to some
example where US uses same privileged position at UN Security Council against its

enemies.

The US’s unwavering support of Israel has caused much criticism. The support
dates back to 1967 when the US protected Israel from Soviet threats. The support to
Israel is not only financial but it is military and diplomatic as well (Mearsheimer &
Walts 2006). Today, Israel is the largest recipient of US financial support, which is
about $3 billion in assistance each year; equal to one-fifth of the total foreign aid
budget. Critics of US policy of supporting Israel presents a list of leniencies which
only Israel enjoys from among all US’s closest allies (Mearsheimer & Walts, 2006).
First, Israel is the only country in the world whose military aid is not conditioned with
rules which apply over other countries; even the closest allies of US are not exempted
from these rules. Second, again only Israel has this privilege to access certain
intelligence where even US’s NATO allies do not have access. Third, no country has
yet enjoyed such US support on diplomatic fronts both in and out of the Security

Council, which Israel has been enjoying since its inception. The best indicator to judge
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US’s steadfast support for Israel is the 32 vetoes which US has used for resolution
against Israel since 1982; according to one estimate these resolutions are more than the
total number of vetoes cast by all the other Security Council members (Mearsheimer
& Walts 2006). From amongst the total 1500 UNSC resolutions, 90 are violated by
close US allies and Israel is most extensive violator of UNSC resolutions. In this case,
the US, contrary to its policy towards Irag, has blocked sanctions and other means of
enforcing them. Furthermore, US support still continues even in those areas in which
Israel is being accused of noncompliance of international law and human rights
violations (Zunes 2002).

Fourth, US policy of supporting Israel continues on the face of strong
opposition from other close allies such as NATO and Middle Eastern allies. Fifth, the
US continued its support during the Gulf War when Israel was a strategic burden for
US and its support for Israel could destroy the whole anti-Saddam coalition at that
time. Not only this, US’s support to Israel has also been big hurdle in the success of it.
Some analysts even argue that terrorist have used US support for Israel as an excuse to
bring more sympathizers to their side and more recruits in their camp (Mearsheimer &
Walts 2006). The Sixth indicator of US’s firm support to Israel is US willingness to
put its own security in danger when US has been threatened by attacks because of its
support to Israel (Mearsheimer & Walts 2006).

This exhausting list of concessions to only Israel from among all US allies will
lead us to examine the reason which makes the US continue such help even after
bearing much cost for itself when Israel’s violations of human rights and UN
resolutions has invoked much criticism across the world. Not only this, but the US is

also putting its own security in danger by advancing the interests of another state.

I will discuss the different possibilities used to reach this conclusion. The
reason may be shared strategic interests of both nations, but US support to Israel is
more than what US offers to its strategic partners, therefore, such support on all fronts
from US to Israel does not qualify. The September 11 incident can also be an

explanation for US support when both states are threatened by the same groups of
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terrorists. Hamas is an example whose target is Israel except when the US has
intervened on behalf of Israel (Mearsheimer & Walts 2006). We can also say that
today if the US has been facing the terrorist threat it is because of its unfaltering
support to Israel. Another possibility can be the strategic value of Israel but even its
strategic worth does not match with the persistent support US offers to Israel. It was a
strategic asset for US in 1967 during the Cold War when it helped US and its allies in
containing the Soviet Union in the region and defeated Soviet allies as Egypt and
Syria; but then the US has also paid it back on different fronts for example saving it
from Soviet intervention or supporting it by blocking resolutions in Security Council
(Mearsheimer & Walts 2006). Such US support to Israel is strange when on part of
Israel their loyalty to the US is not being reciprocated. Its loyalty comes in question
when Israel has been accused of transferring military technology to China, and
important secrets to Russia in return getting more exit visas for Soviet Jews. Another
explanation is the presence of an influential and strong pro-Israel group in US policy
making ranks responsible for inclining US policy in favor of Israel (Mearsheimer &
Walts 2006). .

This group or lobby includes Gary Bauer, Jerry Falwell, Ralph Reed and Pat
Robertson, Dick Armey and Tom DelLay, former majority leaders in the House of
Representatives. They all believe that Israel’s rebirth is the fulfillment of Biblical
prophecy and not supporting to Israel will bring the wrath of God to them
(Mearsheimer & Walts 2006). Neo-conservatives such as John Bolton, Robert Bartley
(the former Wall Street Journal editor), William Bennett, the former secretary of
education, Jeane Kirkpatrick (the former UN ambassador), and the influential

columnist George Will are also steadfast supporters of Israel.

4.3.2.1 US Support to Dictators and human rights violations

There is a close relation between US support to dictators and human
rights violations. The close examination of US policy of supporting dictators will
disclose that the US continuing support to military dictators may delay the restoration
of democracy in Pakistan for years or even decades. The US supports democracy but

its policies deny people their right to democracy, right to choose their own leaders, as
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President Clinton has said in his speech quoted above. It is US support that makes
these dictators able to suppress political parties in the country. The example of
Pakistan is an example where US support has encouraged him to stop the two main
political parties. There is close link between democracy and political stability, and
instable Pakistan may pose threat to both regional and global security. The US
continued its support of Saddam Hussein, whose reign was marked by extreme cruelty
and suppression of his political opponents. US support enabled him to continue a long
war with Iran in which thousands of civilians were killed. With US support he
slaughtered thousands of Kurds and fellow Iragis for their political belief (Global

Policy Forum, Saddam’s regime).

United States’ policy of attacking Irag and other countries without UNSC
consent may send a message to the world that the decision of the UNSC is binding for
some members but not for others. Frequent use of veto for protecting friends and allies
may weaken the integrity of UNSC’s authority and its credibility which is already
facing challenges. Another negative impact of US policy can be the rise of perception
that the UNSC is active only when the US gives it authority and remain inactive when
US does not want it to take action against its allies. Attacking any country on the call
of only the US or other strong powers may also give two impressions: one, the
Security Council does not reflect the majority’s view, and second the original

reflection of the actual purpose of the UNSC, Peace and Security, may diminish.

Apart from the impacts of US double standards policy on the role of the
Security Council, it will also have negative impacts for the US itself. It will push the
US in the category of such States whose human rights record are as dubious as Iran,
Nigeria, and Saudi Arabia. Double-standards in foreign policy may weaken US’s will
to pursue a positive human rights policy and may be compelled not only to sideline
other countries human rights violations but also support them in it. It may affect US’s
leadership role and its soft power of persuading countries through principle; when US
itself breaches the international rules and favors its allies and friends. Finally, US’s
policy of opposing the global rules just for making it to suit US interests may also

weaken the legitimacy of the rules which will create a situation where no one in the
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future will be able to invoke these rules, even US itself when they will be needed for

genuine national interests.

4.3.3 Us Concept Of Sovereignty And Constitutionalism

The analysis of all US objections to the ICC in previous chapters and US
resistance to international human rights treaties, its noncompliance and its double
standard policy have brought two main grounds to the surface and as a reason of US
hostile policy towards international human rights law: sovereignty and
constitutionalism. All other issues such as superior family values of US are covered in

the concept of sovereignty.

4.3.3.1 US concepts of sovereignty and its foreign policy

In the US the concept of sovereignty can be described as “Congress
shall make no law” (Lobb 1994). This phrase explains that in the US the sovereign is
not king or president, not even the members of US congress but the people are
sovereign (Lobb 1994). Generally, the concept of sovereignty can be defined as a
Nation States’ supreme absolute power and authority over its subjects and territory.
The Concept of sovereignty also plays an important role in defining the status and
rights of a nation and immunity for its officials (Jackson 1997). This concept began
with the 1648 Treaty at Westphalia which is based on following four characteristics
(Jackson 2003, p.5):

1. International Authority
2. Border Control
3. Policy Autonomy

4. Non-intervention

4.3.3.2 Challenges to concept of sovereignty and demands of realities
Based on the above concept no nation can interfere in affairs of other
nation unless the sovereign nation gives its consent (Jackson 1997). There is another
exception which drew from a challenge that in case a state has a threat from another

state, self- defense is required. To resolve this issue, the international community
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jointly made a rule which transferred a state’s right to use force to the United Nations,
against that threat under the principle of self-defense. Article 51 of the U.N. Charter
provides that the self-defense is the only circumstance in which member states have
the right to use force against another state without a resolution by the U.N. Security

Council.

The Above concept of sovereignty could not sustain on the face of new
challenges which compelled the international community to consider the existing
concept of sovereignty. Such concern was expressed in 1992, when UN secretary

general, at that time, Boutros Bourtros Ghali expressed that,

Respect for [the states’s] fundamental sovereignty and integrity is essential
to any common international progress. The time of absolute and executive
sovereignty, however, has passed; its theory was never matched by reality
(Jackson 2003, p.6).

The reality was is that there exists states’ criminal behavior against their own
citizens. Kosovo, Somalia and Rwanda are examples (Jackson 2003, p.6). Rogue states
started developing weapons of mass destruction and threatened neighboring states as
well as the peace and security of the world. States machinery and power was used to
commit genocide and crimes against humanity against their country fellows. These

were the circumstances when Kofi Annan warned that,

If states bent on criminal behavior know that frontiers are not absolute
defense. If they know that Security Council will take action to halt crimes
against humanity, then they will not embark on such course of action in

exceptions of sovereign impunity. (Jackson 2005, p.6)

In these circumstances, when states and individuals are accused of committing
genocide, violating human rights of their own people, taking benefit of state immunity
the US demands that individuals who act in the name of states or their soldiers should

be granted immunity. If accepted, the whole concept of justice will be compromised
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and no law will be able to stop criminal states and individuals who act in the name of

sovereignty.

4.3.3.3 US’s Preemptive doctrine, use of force and sovereignty

The US resists international law, the role of the UN and other initiatives
of international community on the basis of protecting its sovereignty. On the other
side, it is accused of violating the principle of sovereignty by using force unilaterally
based on ‘preemptive doctrine’. For example, the U.S.’s invasion of Iraq, regardless of
U.N. resolutions, was a blatant violation of Irag’s sovereignty. Noam Chomsky, a
prominent American political dissident and critic of US policy, sarcastically comments
on US policy of using force and violating the rules of sovereignty for expanding its
political rule is a “doctrine for (America), not for anyone else. We will use force
whenever we like against anyone we regard as a potential threat, and may be we will
delegate that right to client states, but it’s not for others” (Westcott 2007).

The US uses double standard policy when it exempts itself from Security
Council resolutions but uses these resolutions to attack other countries. This policy
gives the message to the world that the use of force by the powerful is legal and just,
while the use of force by the less powerful is questionable and subject to the laws the
powerful nations are free to ignore. It calls the UN irrelevant when it does not serve its
interests but when it needs support of UN or international community it use them for
its own national security (Westcott 2007). There are many examples when US
mobilized international community for its own national interests. Security Council
Resolution 85, which called for member states to assist Korea in defending itself from
attack, and Resolutions 660 and 678, which respectively called on Iraq to withdraw
unconditionally from Kuwait and authorized member states to use any and all means
to achieve the goal stated in Resolution 660 (Westcott 2007). This policy effectively
allows the US to use unilateral force when it serves the interests of the country, but it
also curbs the use of force by lesser powers that might create regional instability or
attempt to conquer territory and become great powers through conguest (Westcott
2007). This feature of exceptionalism supports US in expansion of its political rule and

dominance over the world.
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4.3.3.4 US Bilateral Immunity Agreements and sovereignty

US Bilateral Immunity Agreements (BIAs) are another example which show
the US concern for its own sovereignty and to protect its citizens. However, the US
forces poor countries, emerging democracies and conflict ridden states to sign
agreements not to surrender to the ICC any US national or US military or government
employees. The US has not only used force on emerging democracies and poor
countries but it has applied pressure on the UK and Italy to sign BIAs. It issued the
continuance of its role within NATO with BIAs (Ryan 2005). Such attempts have
already been made by the US for Belgium to change laws which gave Belgium the
authority to prosecute persons accused of genocide, war crimes, and crimes against
humanity regardless of where the crime took place or whether the suspect or the victim
are Belgium. The main reason behind the pressure on Belgium were the charges
against US General Tommy Frank and other military officials launched by Iraqi
victims in May 2003 (Brody .n.d.). Before the Prosecutor made a final decision as to
whether or not to process charges, the Belgium government amended the law and
referred the case to the US (Brody .n.d.).

The US has led the world in designing the legal rules, but the policies of the
US legitimize immunity. This policy also shows double standards when the US blocks
aid of one country and exempts another. There are examples when the US has dealt
with dictators by signing immunity agreements with them, Eyadema of Togo and
Niyazov of Turkmenistan for example, who along with North Korea’s Kim Jung Il,
recently topped The Economist’s list of the world’s nastiest tyrants (Ryan 2005). The
US has exempted many dictators and released their aid so they could perpetuate their
dictatorial regimes and in return serve US interests. Pakistan’s military leader Pervaiz
Musharaf is one of them who is exempted from US sanctions (Citizens for Global
Solutions, BIAs status). Finally, we have already discussed in previous chapters how
the CIA has kidnapped nationals of other countries by ignoring the sovereignty of
those countries. If we apply above criteria on the US policy and its invasion on
countries’ sovereignty, which not only shows lack of respect for other countries’
autonomy, it is considered by these nations to be and assault on their sovereignty.

(People’s Daily Online, June, 2005). Critics call such US tactics arm-twisting while
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Paul Kahn sees it in the context of ICC when he says, “It may undermine the greater
international effort of the last century to subject the use of force to the rule of law
(Ryan 2005).

Since the US believes that people are sovereign in the US, its policies show no
law can limit the US use of force on anyone except American people who are
sovereign. The concept of sovereignty is wider and the past has shown how states and
individuals within states have used it in the name of people and culture. The Tsar of
Russia claimed to be sovereign; the French King Louis XIV still went further and
declared himself that, “I am the state” (Cobb 1994). These past experiences and
lessons of history do not allow states and their operators to be left to enjoy unbridled
sovereignty. The restriction on the abuse of sovereignty will only let other states enjoy

the protection of sovereignty.

Today, the concept of sovereignty has changed from ‘I am the state’ to where
states have decentralized their sovereignty through periodic elections and independent
courts. Today, the whole the world is converging; the example of Europe is before us
where all European countries are bound before European Courts of Justice which
treats international treaties as superior to national constitutions, where national courts
give priority to European court. On the other side, when the whole world is evolving
towards consensus, the US constitution cannot remain consistent with world opinion
when the US still maintains its legal isolation in the name of sovereignty (Frank 2001).
The US itself is holding to the concept of sovereignty but the meaning of sovereignty
for Iraq is under control of foreign military, which has no right over its air, no power
over its seas, no say in its security affairs (Debieuvre 2004, p.1). The Universal
Declaration of Human Rights and the several ensuing legal treaties setting out civil,
political, cultural, and economic rights as well as the rights of children, women, ethnic
groups, and religions all are based on the concept of universality of human rights
which works as a global safety net to protect rights of all people everywhere regardless
of color, creed and cast. If the claims of cultural exceptionalism gained popularity the
universal concept of human right will be challenged (Frank 2001, p.9)
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4.3.4 US’s concept of Constitutional Patriotism

Constitutional Patriotism, generally, is a concept associated with a German
philosopher, Jurgan Habbermas, means citizens should rely on a shared sense of
values rather than a common history or ethnic origin. In the US it implies strict
adherence to the US constitution where everyone swears an oath to defend the
constitution (Patterson 2005). In practice, it has assumed a form of a belief that the US
legal system, especially its constitutional commitments to fundamental rights, are
models that other countries would be well advised to emulate (Moravcsik 2005,
p.154). This is the reflection of a widely held perception that the US is the land of
Jefferson and Lincoln which has nothing to learn about rights from any other country
(Ignatieff 2005, p.8). Further, investigation will reveal that this idea is linked to 17"
century’s Puritan settlers who declared US a ‘City upon Hill (Pont n.d. 1). Such
exceptional pride of American institutions makes them view and evaluate their
institution in a more favorable way (Moravcsik 2005, p.154).The unusual attachment
and commitment to the sanctity of their constitution has always been a reason of US
policy towards international human rights law where US denies its jurisdiction within
US (Ignatieff 2005, p.3).

The reason for American constitutionalism may be its old age or its reason may
be the composition of the American nation which is as a nation of laws or lawyers as
noted by Tocqueville, where political question turn into a judicial ones (Moravcsik
2005, p.155).

Explanations For Us Exceptionalism:

One explanation for the US exceptional behavior especially towards
international human rights law can be its superpower status. The Soviet collapse left
the US with undisputed status as the world's most powerful country (Encyclopedia
Britannica, 2007). During and after Soviet decline, events emphasized the Supremacy
of the US. Three main indicators which shows its military supremacy includes its
military deployment budget and strength. First, it deploys over half a million soldiers,
spies, technicians, teachers, dependents, and other civilian contractors in different

countries (Global Policy Forum, .n.d. US Military Expansion and Intervention).



Fac. of Grad. Studies, Mahidol Univ. M.A. (Human Rights) /77

Second, the US defense spending is larger than the defense budget of the ten next
biggest defense spenders worldwide. United States spends forty percent of the world
defense expenditure, after US $ 48 billion increase sought by Pentagon for the 2003
defense budget allocation is some $14 billion more than that of the United Kingdom,
the world’s third largest defense spender (Ifantis 2004). The third factor is military
strength: the US possess the most capable and mobile forces in the world, especially in
critically areas such as airlift and sea lift, which can carry forces to trouble spots
around the globe. Not only does the US control all of the world's oceans and seas. its
military influence spreads across the world. Peter Beaumont and Ed Vulliamy (2002)
defines the US military in a interesting way when they write that, “The reality even
before the latest proposed increases in military spending is that America could beat the
rest of the world at war with one hand tied behind its back.”

The US has more options to act unilaterally as compare to other states. Its
exceptional power helps it in getting away with exemptions whereas other powers
cannot do that even if they intend. I will cite example of unsigning the Rome Statute
and opposing the Court. Second, the US, being a superpower, could mobilize the UN
system and Security Council against other countries for violation of UN Security
Council’s resolutions but for the same violation it can not be punished. The US
continues to disobey international rules as mentioned above in its noncompliance, but
no country or a group of countries can have power and courage to sanction it for its
noncompliance with international obligations, its violations of Vienna Law of Treaties
(Ignatieff 2005, p.12). There are examples when US so far have rejected important

treaties or delayed their ratification for decades but there is no force asking reasons.

Second, the reason which is also part of the same explanation can be the costs
of multilateralism for a state especially for a superpower country as US. In a more
simple way, | would say, for a superpower country’s willingness to submit to its
constraints may be in inverse relation to a state’s power. It further states that the less
powerful a state, the more reason it would have to support international norms that
would put constraints on its more powerful neighbors. The more powerful a state, the

more reluctant it would be to submit to multilateral constraints (Ignatieff 2005, p.12).
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The constraints can be in the form deserting autonomy and comfort which a country
has in pursuing unilateral policy which countries feel is more efficient in both actions
and achieving objectives. The in-depth and practical definition of multilateralism of
offered by John Ruggie will help us in understanding how the consequences of
multilateralism conflicts with the interests of big powers. He writes that the practice of
coordinating relations among the parties on the basis of “generalized principles of
conduct,” that is, “principles which specify appropriate conduct for a class of actions,
without regard to the particularistic interests of parties or the strategic exigencies that
may exist in any specific occurrence” (Malone & Khong 2003, p. 3). This definition

shows the demanding nature of multilateralism.

The third reason can be the egalitarian nature of multilateral forum where big
powers have to line up with small states and follow the same rules and fulfill
procedural requirements may make big powers like the US skeptical to join the
multilaterals, especially the ICC, where the participation of the US will not give it
such a privileged status as it has in Security Council and NATO (Malone & Khong
2003, p. 3). My argument is that the US and other major powers are more comfortable
in a non-egalitarian body, since these bodies help the US protect its own interests, and
the interests of its friends and allies like Israel.

I will point out another side of this explanation that middle power’s
engagement in multilateralism is because of their mid-level economic and political
power. They always play their roles whenever, major powers or superpowers turn
inward (Cooper & Higgott 1993). We can apply this in a present scenario when the US
foreign policy direction driven by doctrines and focusing only narrowly defined US
interests, is shrinking in multilateralism and on the other side middle powers of Europe
are supporting International Criminal Court when US has withdrawn from its role
which it played during the negotiation of the Rome Statute. Finally, the reason behind
middle powers support to multilateralism is the nature of their interests which unlike
superpower’s interests, is consistent with the collective interests (Cooper & Higgott
1993).
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The role of the US as Global Law Enforcer Another explanation for the United
States exceptional behavior can be its role being a global executive of law. Since US
played a leading role in creating the post-World War Il governance system and its
enforcement when any other power was neither willing nor capable of taking the
responsibility of executing the international law (Corr n.d, p. 3). During this period the
US sought exemption from the same rules which it enforced. The Non Proliferation
Treaty (NPT) whose enforcement requires defense against retaliation from rogue states
that attempt to build nuclear weapons and delivery system is an example which
Anders Corr (n.d. p.4) cites as an argument for US’ policy of seeking exemptions. He
argues the defense against retaliation means exemptions from the rules of building
nuclear weapons for the enforcer of the international law. The same way, it is argued
that, being an enforcer of international law, the US need greater defenses to impose
sanction on biological and chemical weapons; and one cannot produce antidotes and
vaccines against new biological and chemical weapons without first developing the
weapons itself. He further adds that prior to the weapon’s use the successful defender

is always two steps ahead of the attacker.

Since the above argument does not satisfy on grounds that the US played a
leading role in enforcing the rules of global governance, therefore, the US exempt
itself from those rules when Global Governance definition itself says seeking to
manage common challenges by shared norms, institutions and practices (Ruggies
2004, p. 3), which does not permit any exemption nor the application of any unshared

practice.

4.3.5 United States: Hegemonic Power:

Hegemonic nature of the US is also one of the reasons for its resistance to
international law and ICC. As mentioned above, for spread and maintenance of its
political power US deploys hundreds of thousands of soldiers across the world (US
Military Expansion and Intervention, Global Policy Forum: n.d). US senior military
officials who are deployed from Irag to Afghanistan have expressed their concerns
regarding the International Criminal Court (Holt & Dallas, 2006 p.1). There are many

reasons for their fear. First, the US military from soldier to higher rank officials have
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already been accused of war crimes and crimes against humanity in Kosovo and Iraq
(Holt & Dallas, 2006 p.4). In Iraq hundreds of communications were sent to ICC
Prosecutor against US for committing war crimes and crimes against humanity but,
due to absence of some legal basis the Prosecutor of the court rejected the charges
(Kheiltash, 2003, p. 2). Except few academic and legal military experts, the majority
of soldiers and even the highest officials do not know much about court and crimes
which it investigates and prosecutes. They just believe that ICC will bring politically
motivated charges against US personnel. Besides, the Guantanamo scandal has further
heightened these fears. If we recall all US objections to the ICC, discussed in previous
chapter, they reflect fears from the court and demand immunity for its soldiers (Holt &
Dallas, 2006 p.4).

4.3.6 Distinctive nature of American Institutions
The distinctive nature of American institutions also contributes to American

exceptionalism.

US Federal System:

Since US federalism also came under discussion in above section used by US
administration and officials as a hurdle in the way of implementation of international
law. 1 will examine the legality and validity in detail as an explanation for one of
reasons for US exceptionalism. There are three major types of government in the place
in the world today. The most prevalent is the unitary system; power is held at the
national level, with very little power being held in political subdivisions, the
confederation, which are not very common, in which unions of equal states, with some
power being held at the national level. Federalism is the third major system of the
world in which advantages of the shared rule are combined with those of regional
governments is called Federalism (Wilson & McDougall 2005).This system exists in
many countries but, just to mention two big countries; one the world’s second most
populous country India and second, the world’s largest economy US (Wilson &
McDougall 2005).
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Since my focus is the US federal system in which powers are separated among
the executive, the legislature and the judiciary designed to ensure that no one
individual or group became overly dominant within the government. As a result, the
Congress can block presidential initiatives, and the President can veto new Acts of
Congress, while the Supreme Court may hold either to be unconstitutional (Amnesty
International: Rights for All: n.d.).

Since the US federal system causes problems not just for international treaties
but the US itself, it faces many issues when under its federal system. The US
constitution delegates the key powers to the states; such division of power creates
obstacles to a centralized approach towards any issue either domestic or international.
Sometimes, the central government faces difficulty in responding to national
challenges (Wilson & McDougall, 2005). The Anthrax attack in 2001 is an example
which followed the fears of bioterrorism; the US government faced a lot of problems
in developing a common strategy to address the threat; the reason was powers of
ultimate authority resided at state levels (Wilson & McDougall 2005). The US system
delegates its significant powers to the states, therefore, key human rights behaviors
remain beyond the legislative purview of the central state. Michael Ignatieff (2005)
writes on that US problem in this way: “Despite the will of the US government, it
cannot harmonize US domestic law with the international standards since the
government lacks the central instrument.” I will cite an example which will clarify the
above statement. The US uses different labels in its different states to describe similar
concepts. For example, more than 50 states of the US use different labels as “police

Brutality,” “section 1983 actions,” “applications of the exclusionary rules, violation of
civil rights under color of state law and others for the incidents of torture and cruel,
inhuman or degrading treatment or punishment. There are no end quotations It has
failed to maintain a single, comprehensive, collation of statistics regarding incidents of
torture and cruel, inhuman or degrading treatment or punishment (Koh 2005, p.114).
These different labels for the same concept create problems for the UN Human Rights
Committee against Torture in Geneva in understanding and for US administration in

defending US position regarding its performance on the Treaty.
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Since we knew that this is a real issue which the US administration faces
regarding the International Human Rights Treaties but still there are some examples
where we need to examine further, for example; US noncompliance of the Vienna
Convention on Consular Relations (VCCR). If we take the case of Irineo Tristin
Montoya, a Mexican citizen who was sentenced to death in 1986 by a Texas court and
executed in June 1997, without the consular assistance guaranteed by the Vienna
Convention on Consular Relations, because the state Governor that Texas has not
signed the Vienna Convention (Report: Amnesty International: Rights for All: n.d.).
This argument used by the US Governor that Texas has not signed a treaty is an issue
of individual rather than US federal system because when the US government signs
the treaties, it becomes effective after senate’s consent and advice, become the law of
the country which states have to follow. The only state or country is the subject of
international law, regardless of whether its system is unitary, decentralized or federal.
It is responsible for ensuring that all government authorities in the country abide by
international law. US constitution assigns the power to sign and ratify treaties and
conventions reside with the federal state, US government, not with the individual
states as Texas (Report, Amnesty International: Rights for All: n.d.). In the US system
handling international relations of the US is the sole function of the Federal
Government. Section 10 of Article | of the US Constitution expressly forbids any State
from entering into a treaty, alliance or confederation, and forbids the States from
entering into any agreement or pact with another State, or with a foreign power.
(Report on Australian Federalism 1998’ As far the question of compliance is
concerned, under Supremacy Clause of Article VI of the US constitution treaties are
part of the “supreme Laws of the Land,” therefore, US states are bound to comply with

them (Amnesty International: Rights for All .n.d.).

4.3.6.1 US Senate

The US Senate’s two-third majority requirement for the ratification of
an international treaty also hinders and delays the ratification process of international
treaties and conventions in US. The question arises, why did founding father created
these institutional features which creates higher bar for the ratification of international

treaties when they themselves declared international treaties as, “supreme Laws of
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Land (Report: Amnesty International: Rights for All: n.d.).” Article VI of the US
Constitution states that:

"This Constitution, and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made, under
the Authority of the United States, shall be the supreme Law of the Land."

The real situation in the US is not the same as we see in its constitution. For
example the above mentioned concept of the ‘law of the land’ regarding the status of
the treaties in the US: all treaties have the status of ‘law of the land’ in the US but only
a self-executing treaty would prevail in a domestic court over a prior, inconsistent act
of Congress. A non-self-executing treaty could not supersede a prior inconsistent act
of Congress in a US court. However; a non-self-executing treaty still would be the
supreme law of the land as long as it is consistent with the Bill of Rights (Kirgis
1997). An effective treaty needs to become self-executive so it can enjoy the same
status of an act of congress and in this way prevails over earlier Federal legislation and
all state constitution and laws. A non-self executing treaty will require legislation to be
passed if it is to be fully implemented as part of domestic law another possibility is
that the senate can also approve it on the condition that it will not be self-executing or

that an instrument will not be lodged until implementing legislation has been passed.

If we compare the US with Canada (which also is a federal state but with a
different procedure for treaty ratification) the Federal government enters into the
treaties on behalf of the nation.® It is purely an executive act, with no legal
requirement for parliamentary involvement (Report on Australian Federalism: 98).
The same process of entering into an international agreement in the US can be acted
on behalf of the president alone on the basis of his supreme executive authority,

known as Executive Agreements dealing with the matters such as foreign relations or

®  The Commonwealth Attorney-General's Department, Submission to the Inquiry by the

Senate Reference Committee on Legal and Constitutional Affairs into the External Affairs

Power, p 36;
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defense, which do not affect the rights and obligations of citizens (Report on
Australian Federalism 1998)° German Basic Law, like in Canada, gives that
responsibility to Federation for Germany's international relations and to enter into

treaties (Report on Australian Federalism 1998).

Here is the best opportunity to remove the confusion that is widely shared that
US Senate ratifies the treaty. Under US constitutional law the American Senate does
not ratify the treaty, it only gives its “advice and consent,” of two-thirds majority, and
then it is the President who ratifies the treaty. The threshold for treaty ratification set
in the US system is higher than in nearly all other advanced industrial democracies,
which ratify them with simple majority.

4.3.6.2 Role of Senate’s Foreign Relation Committee in the
ratification of a Treaty:

The Senate is believed to be the dominant factor, but other elements
which are less talked about also play an important role and causes delay in the
ratification of treaties. Treaties have not only to win the support of 2/3 majority of the
Senate but they also have to secure the support of the Chairman Foreign Relations
Committee of the US Senate. If this position is held by a conservative then the treaty
and especially international human rights treaties may face much resistance or even
may be killed when it reaches the Senate’s Foreign Relation Committee in the US
(Kirgis 1997). The example of CEDAW can be referred to for understanding the role
of the Senate’s Foreign Relation Committee which not only failed to vote but even
failed to hold a hearing until 1990, when it was sent to it by Carter in 1980. It would
have taken even much time if in 1993; sixty-eight senators would have not sent a letter
asking President Clinton to support the ratification of CEDAW. Now however, US
Senate’s Foreign Relation Committee has passed it with a thirteen-to-five favorable
vote (with one abstention) in 1994, CEDAW was blocked on a Senate floor by
Conservative Senators. Another scenario regarding the ratification of the treaty can be
possible when the Senate gives its consent, but the President acting as the chief
diplomat of the US who has discretion whether or not to ratify the instrument can also

block the ratification of the treaty. Such examples in US history can be seen when
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several instruments received the Senate's consent but remained unratified. Those
instruments are not in force for the US, despite the Senate's consent to them (Kirgis
1997). In this scenario, we can analyze that in the presence of Bush administration,
which sternly opposes the ICC, it can block the Rome treaty even if the US Senate
passes it. Another reason for the delay is the absence of any mechanism available in
US systems which could force the US Senate to either accept or reject the treaty. Due
to the absence of such a mechanism treaties remain before the US Senate for years or
even decades, since in the US Senate treaties do not lapse at the end of a legislative
session (Kirgis 1997).

For understanding the role of the US senate, it is also necessary for us to look
into the reasons for such powers to be reposed in Senate. There are two reasons for the
important role of the Senate in the US. First, the consent of 2/3 majority of the Senate
will hinder the influence of international law onto US law, and second, the senate’s
role was assumed as a check on president. As Alexander Hamilton wrote, “the Senate
would serve as an excellent check upon the spirit of favoritism of the president.”
Article 1, section 3 of US constitution grants the US senate the power of impeaching
any judicial or executive official show its important role. The following scenario from
1993 to 2000 will further provide us with a brief look of international treaties ratified
by the US Senate: a total of 184 treaties on all subjects, among them 40 were global,
sent to the US senate by president, it had approved only 31 treaties and rejected nearly
one-fourth out rightly. It attached conditions to 24 of the 31 treaties; it ratified only 7

treaties without conditions (Ruggie 2005, p.327).

Currently, the US is party to only 12 of the 27 treaties which have been
declared most central to the spirit and goals of the Charter by the UN Secretary
General and each one of them is subject to conditions in the US (Ruggie 2005, p.327).
The ILO had concluded that 7,147 legal conventions on labor practices, of which

1,205 are deemed “fundamental.” The Senate had ratified a mere 14 of which just two

*  State Legislative Process, Overview: The Legislative Frame in US Senate, United States

Senate
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fell into the “fundamental” category (Ruggie: 2005: 327). Other minor factors which
play role in the ratification of a treaty is the active role the US president plays in the

lobbying within Senate.

4.3.7 Domestic Democratic Stability

US’s stable democratic system is one of the factors of the lack of interest with
its domestic actors in implementing human rights norms. This factor can be further
simplified, as a democratic system that does not depend on outside institutions for help
gives the US a sense that a stable democracy has little to get from these treaties at
home (Moravecsik 2003, p.172). Another reason for the lack of interest for
international human rights treaties in the US is the absence of any authoritarian threat
to its domestic democratic institutions which Europe and Latin America had in the
past (Moravcsik: 2003). Another reason for US lack of interest in international human
rights treaties can be its history which has never seen any fascism, or any other threat
of foreign invasion or subversion as Western Europe had (Moravcsik 2003). Europe
which is more inclined towards international human rights because of ups and own in
its history drove it to create a common human rights framework: The European
Convention on Human Rights, enforced by a supranational court. They sacrificed their
sovereignty because their sacrifice in return ensured the stability of their new
democratic regimes in Italy, Germany, and France against both communist subversion
and the resurgence of fascism. European states accepted an enforceable transnational
human rights regime at the cost of limiting their sovereignty. It is argued that Europe
did so not voluntarily but reluctantly, only following its interests to protect their
democratic experiment whereas the US had no such reason to surrender its sovereignty
before international human rights regime. Rather, it regards transnational law regimes

as potential violations of its democratic sovereignty (Ignatieff 2005).

4.3.8 Messianic Belief

The belief that the United State is an exceptional country, has a special role to
play in the world, which has been conferred on it by God, linked to the concept of
‘city upon hill,” highlights that the US has higher moral position in the world. (Pont

n.d, p. 2) This idea is spreads in every sphere of life. This conviction leads them to
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think that the world needs to adopt itself to American ways rather than the US
following the world. (Malone & Khong 2003, p.15) The same concept is applied to the
field of human rights: there is a belief that they have nothing to learn from abroad, yet
they expect from the world to know the meaning of the liberty from them. This is what
US policy shows, whether Democrats or Republicans, both administrations promoted
and still promote American values abroad at the same time at the same time hinder
foreign interference (Ignatieff: 2005). This belief of promoting American values is
now an American national belief at the international level (Malone & Khong: 2003:
15). This belief is always being expressed by US foreign policy officials in their
statements. The Secretary of State Madeline Albright in a speech before a domestic
audience on the indispensable leading role of US in the world said “we stand tall and
we see further than other countries into the future” (Malone & Khong: 2003: 15).

Americans also possess exceptional pride in their institutions which makes
them view and evaluate their institution more favorable (Moravcsik 2005, p.154).
They have the same opinion for their constitution and democracy. The US constitution
is held as a secret symbol in the country. The attachment with the constitution is to the
extent that they think their legal system, especially their constitutional commitment to
fundamental rights, provides a model that other countries need to follow. The US is
unusually attached and committed to the sanctity of their constitution, this is the
reason that application of international human rights law in US faces difficulties
(Moravcsik 2005, p. 154). The statement of Senator Jesse Helm that there is only one
law that applies to the US, that is the US Constitution, is its reflection. Besides, there
is also a perception in US that the land of Jefferson and Lincoln has nothing to learn
about rights from any other country (Ignatieff 2005, p.8). This feeling of superiority is
the one of the main reasons that the US denies jurisdiction to human rights law within
its own domestic rights traditions (Ignatieff 2005, p.3).

4.3.9 Role of Conservatives in US Human Rights Policy
The role of conservatives, whom Peter J Spiro calls the old-fashioned anti-
internationalists, is important in US society as well as politics. They continue to

dominate American policy makers (Spiro 2000). These conservatives oppose
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international human right law. It is their opposition that means international treaties
like the Convention on Child Rights, CEDAW and the ICC have not been ratified by
US (Moravcsik 2003). Their ascendancy in American politics dates back to the Ronald
Reagan era. Their strong hold is mostly in southern US, who have offering strong
opposition to international human rights. It was opposition from Southern politicians
who compelled Eisenhower to withdraw the US participation in the drafting of the
international Covenant on Civil and Political Rights in the 1950s. These Southern
conservative politicians used the slogan of state right against the federal power. They
invoked the sovereignty argument for resisting the international human rights regime
adoption. The same Southern politicians succeeded in turning ICC as an issue of
patriotism. Their argument was how to save American soldiers and other officials

from Anti-American foreign prosecutors (Moravcsik 2003).

In general, support for international human rights treaties comes
disproportionately from Democratic presidents and members of Congress, while
opposition comes disproportionately from Republican presidents and members of
Congress. That fact can be seen in the below table which shows the record of
international human rights treaties which were submitted by President to US Senate
during the last 50 years (Moravcsik 2003). One important fact is whenever there was
strong democratic control over Senate, the treaties get its consent, though with
reservations. The Following table shows that 10 of 11 initial submissions to the Senate
for advice and consent were made by Democratic presidents, 8 of 12 postwar
agreements were signed by Democrats. Moreover, another noticeable fact is that the
Senate has never ratified an international human rights treaty (even with reservations)

when Democrats held fewer than 55 seats.
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Table 1: The US and multilateral human rights treaties, 1945-2000: executive action

and congressional consent

Human Rights Treaties

Negotiated By

Transmitted to the

Senate Consent

Senate (Seats/Maj)
Genocide Convention Truman(Y) Truman/Nixon/Reagan | 1986(55 Dem)
Convention on the Political Truman(Y) Kennedy 1974(56 Dem)
Rights of Women
Supplemental Slavery Eisenhower(Y) Kennedy 1967(68 Dem)
Convention
ILO Convention on Forced Eisenhower(Y) Kennedy 1991(56 Dem)
Labor
Convention on Racial Johnson(Y) Kennedy 1994(57 Dem)
Discrimination
Covenant on Civil and Johnson(Y) Carter/Brush 1992(56 Dem)
Political Rights
Optional Protocol to the Johnson NO NO
ICCPR
Covenant on Economic and Johnson Carter NO
Social Rights
American Convention on Carter(Y) Carter NO
Human Rights
Discrimination against Carter(Y) Clinton NO
Women(CEDAW)
Torture Convention Reagan(Y) Reagan 1990 and 1994

(55 and 57 Dem)

Convention on the Rights of Bush(Y) Clinton NO

the Child

Current Political Position in US:

According to the detailed Report of the BBC (US mid-term elections: National,

2006), the Mid-term elections in 2006 has given Democrats the full control of both the

House of Representative and the Senate. In the elections for the state governors, they

have gained same victory, now their governors are in 28 states and Republicans in 22

states.
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Table 2: Party position in US senate (2000-2006)

Party 2000 2002 2004 2006
Democrats 50 48 44 49
Republicans 50 51 55 49
Independent 0 1 1 2

From: (BBC News, US mid-term elections: National, 2006).
In Senate, two independent senators, from among them Joe Lieberman who is
former Democrat both are expected to vote with democrats and give them clear

majority in the Senate (BBC News, US mid-term elections: National, 2006).

Table 3: Party position in house of representatives (2000-2006)

Party 2000 2002 2004 2006
Democrats 212 204 202 233
Republicans 221 229 232 202
Independent 2 1 1l

From: (BBC News, US mid-term elections: National, 2006).

In the House of Representatives, democrats need 15 seats to end Republicans
more than decade dominance and to regain their lost rule (BBC News, US mid-term
elections: National, 2006).

However, Democrats have won the majority in both the houses but still we can
predict a big change in US policy with certain. No doubt, this victory will influence
the forthcoming Presidential elections which are scheduled to be held in 2008. It will
also leave a positive impact on US foreign policy. Since the entry of democrats in
power will bring a positive change in US policy towards international human rights
law and will pave the way for US active engagement in multilateralism. But still 2006
Mid-Term election has not given Democrats a clear majority in the 110" US Congress
which has previously been a necessary condition for the ratification of international

human rights treaties.
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Other developments which may change US’s present stern position towards the
ICC into soft policy include the stepping down of Rumsfeld and Jesse Helms, who
always offered severe resistance to international human rights law and that the ICC is

not chairman of Senate’s Foreign Relation Committee anymore.
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CHAPTER V
CONCLUSION

The analysis of all the legal objections of US to the Court could not withstand
the legal evaluation by numerous legal analysts such as Madeline Morris, Benjamin B.
Ferencz, Karen Bohrer, Kenneth Roth, Thomas Buergenthal, and others. These
objections have also been refuted by different NGO groups such as Amnesty
International, Human Rights Watch, Coalition for the ICC and other groups. The
answer of the questions of US opposition to the ICC and why American human rights
performance both at home and abroad diverge from its democratic allies and
international consensus reflects the political culture of the US.

The political cultural of the US is a complex phenomenon in which concepts of
sovereignty and constitutionalism are deeply entrenched. The US’s commitment with
international human rights is closely linked with these concepts. However, it wax and
wane with the Democrats and the Republicans entry in power whom Sunstein calls
evangelicalism and secularism (Ignatieff 2005, p.18). Evangelical religious minorities
in the US influence its human rights policy on certain key issues like abortion, family
laws, women rights and gay marriages. The last record of the 12 most important
international human rights treaties since 1945 has shown two things: one that the
democrats majority in senate and their rule in the US has always been favorable
condition for international human rights law; second, there is persistent opposition
from evangelical minorities of US on certain issues of international human rights law

which also opposes the US participation in the ICC.

The real complexity of US politics can be judged from the factor that in the US
the level of opposition to the ICC varies from one party to another party and individual
to individual. There are some senators who are supporting it while have adopted very
stern stance to the court. There are still few who have even changed their opinion

regarding the ICC. Therefore, we can not predict the exact US position regarding the
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ICC. However, presently, democrats have surfaced as a majority party in US and have
captured their lost power back in both Houses. It will definitely influence future US
presidential elections in 2008 in favor of democrats. Not only this but there are other
factors which also shows hope that US position regarding international human rights
law may change in future but still the democrats do not have a clear majority in the
110™ US congress which has previously been necessary condition for the ratification
of international human rights treaties. Second, | think we should also recognize the
slight difference between other international human rights treaties and the Rome
Treaty which is different to other treaties in two ways: it is source of concern for US
military, and it directly impacts US security. However, the stance of US military
towards ICC is changing. Its opposition to US’s Bilateral Immunity agreements
(BIAs) is an example. But the US’s opposition to Bilateral Immunity Agreements
(BI1As) does not mean support to the ICC. The slight change in US military towards
ICC does not mean that all its fears regarding the ICC have been completely dispelled.
US military is still one of the factors which preclude US participation in the Court

when it has not properly understood the Court and its jurisdiction.

The US has led the world in human rights in the past without lining up its
human rights performance with international standards. However, it seems difficult to
lead the world without aligning its human rights policy with international consensus.
Its double standard policy and exceptionalism have alienated US allies and created
more enemies. Its noncompliance and interpretation of set international rules of war as
Geneva Conventions, or detaining people not only violate international law but violate
US values as well. There are different reasons that may preclude the US to continue its
unilateral policy in future for different reasons. The main factor is opposition from
within the US by senior military officials whose views are being supported by some of
the officials of US administration. Given this situation, it will not be easy for US to
continue its unilateral policy in future. Globalization, emergence of new powers, rapid
growth of Transnational Networks and increasing role of NGOs may offer resistance

to such US policy.
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United States will suffer losses if it remains unengaged from these
developments and it will only be able to take advantage of them when it will be less
exceptional and will align its laws, trade practices, and even its domestic rights with
those of other states. These actors and factors have a strong role in addressing
problems that cannot be resolved solely within national jurisdiction alone. Their role is
especially crucial for US’s “War on Terror.’

The Role of NGOs has been important in the formulation of international legal
rules. No one can deny the fact that the efforts of NGOs remain crucial in the
establishment and advancement of the ICC and other international human rights
institutions. Besides, their role of keeping a watchful eye on the state policies, their
actions and holding them accountable to the UN’s procedures and their citizens by
providing counter facts and shadow reports is also important. Since the Court and the
US both are realities, therefore, it is difficult for both to ignore each other. The US so
far has only focused on the cost or on the negative side of the Court and it did not have
opportunity to look into the benefits. The US perceives more dangers from the court
because of its global responsibilities, but if the US actions are legal it need not fear the
court. The court is still new and we need not make a hasty conclusion about its success
or failure and expect participation of US and other major powers in future whose

participation can make it more effective and representative.

5.1 Evaluation Of Objectives:

First objective of the study was to identify the American objections to the
International Criminal Court. There were many objections to the Court, which have
common characteristics. The principle US objections to the court includes the court’s
jurisdiction over non-consenting non-party states, the inadequate constitutional
guarantees in the Rome Statute, unrestrained prosecutor of the Court and Limited role

of the UN Security Council.

Second objective is to evaluate the merits and validity of US Objections to the
Court from a legal perspective. All US objections to the Court were more political

rather than legal and were not supported by law even US’s own constitution. They
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resulted from the lack of understanding the court and persistently focusing on the
negative side of it. Finally, it was also found that the Rome Treaty offers more
protection and guarantees to US citizens as compared to other agreements to which the

US is a party, however, has already is part of such agreement

The final objective was to understand the US objections from its political and
cultural perspective. The research afforded me a look into US exceptionalism, US
concepts of sovereignty and constitutionalism and find real reasons of US reluctance
to enter into multilateralism. | found different institutional, political and cultural
reasons which bar US participation not only in the ICC but also hinder it joining other

multilateral forums.
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